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Your clients building problems 
sooner or later will lead you to USCA 


Before today’s builder commits on eatin: he had better be aware of 
the opportunities and the restrictions in federal laws. That’s why he needs 
the help of a lawyer at every stage, beginning with initial planning and 
site selection. 


United States Code Annotated enables you to give builders, large and small, 
the advice and counsel they must have . . . information about financ- 
ing and loan requirements, mortgage insurance, interest rate incentives, 
builder certification requirements, denial of benefits, labor standards, land 
development, new communities, urban renewal, housing for the disadvan- 
taged, rental units for the elderly, condominiums and many other areas. 


To help builders in your community, or to assist any other business or 
individual directly affected by federal law, you need USCA. You'll come 
to it. 
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PUBLISHING P.O. Box 01-2317 P.O. Box 1086 

Main Post Office Holmes Beach, FL 33509 
PANY Miami, FL 33101 Phone: 813/876-2120 

Phone: 305/945-7521 Stephen D. Walsh 

Richard G. Clarke P.O. Box 421 

P.O. Box 8983 Tallahassee, FL 32302 

Orlando, FL 32806 Phone: 904/224-6181 


Phone: 305/843-4922 
Broward Co. Phone: 305/522-8585 
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THE FLORIDA BAR CARAVAN— 
Hearing it like it is! Wow, what a 
week! We heard it like they saw it! This 
was the reaction of three officers 
of The Florida Bar, together with 
John McNutt of Jacksonville, chair- 
man of the Bar’s Local Bar Associ- 
ation Liaison Committee, and Bob 
Foss, the Bar’s director of public affairs, 
when they concluded their whirlwind 
tour around Florida early last month. 
Bar leaders from more than 30 local bar 
associations spent a day with these of- 
ficers on an eyeball-to-eyeball basis 
discussing everything connected with 
the legal profession in Florida. 

Succinctly, these are some of the 
comments that came forth during the 
five days of conferences. 


On Discipline 

“Irritated and angered,” remarked 
one bar president when commenting 
on those lawyers disbarred for stealing 
who are permitted to return to the prac- 
tice of law after a relatively short two or 
three-year period. Concern was ex- 
pressed about lawyers, under discipli- 
nary charges, being permitted to resign 
and then readmitted soon after resigna- 
tion. Local bar presidents requested 
immediate notice of those lawyers pub- 
licly reprimanded, suspended or dis- 
barred in their respective localities. 
“Disciplinary proceedings take too 
long,” cried one bar president there. “If 
we don’t do a good job policing our own 
ranks, we will soon lose this responsi- 
bility,” commented another. New ad- 
mittees to the Bar have “no conception 
of what the role of the lawyer is and the 
importance of professional ethics and 
responsibility,” voiced another con- 
feree. ““More and better investigations 
are essential prior to admission to the 
Bar.” “‘This is a disaster,” exclaimed a 
Central Florida Bar leader when refer- 
ring to the fact that members of The 
Florida Bar, convicted of felonies, are 
permitted to continue to practice law in 


Florida courts. “Has The Florida Bar a 
committee investigating ways and 
means to strengthen the overall profes- 
sional ethics programs both in and out 
of law school? ” 


Fee Arbitration 

Almost complete endorsement of fee 
arbitration committees came from 
those persons attending The Florida 
Bar Caravan. The Clearwater, Jackson- 
ville, Tampa, Dade and more recently 
the Brevard County Bar Associations 
have functioning fee arbitration com- 
mittees. One president remarked that 
90% of the complaints he received as 
president of a local bar association in- 
volved fee disputes and that through 
the use of the Fee Arbitration Commit- 
tee the complaints were resolved and 
the public satisfied with the ultimate 
recommendations of the committee. 
One such committee satisfactorily re- 
solved an $18,000 fee dispute last year. 
One bar president is recommending to 
his bar that a nonlawyer be appointed 
to the Bar Association Arbitration 
Panel. 


Public Relations 

“Lawyers do not spend enough time 
with their clients explaining their fees, 
the services they render and keeping 
the client informed about the status of 
his legal matter.” “The Florida Bar 
ought to do a better job in publicizing 
our disciplinary program and through 
an aggressive public relations effort, in- 
form the public that the profession is 
concerned about disciplining lawyers 
and that it is interested in hearing the 
grievance complaints from members of 
the public.” 

A better and a more expeditious sys- 
tem was suggested for communicating 
with local bar presidents the official 
position of The Florida Bar on current 
issues of public interest. President 
Urban suggested to the local bar associ- 
ation presidents on this point that they 
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contact the headquarters office in Tal- 
lahassee, or his office, for an immediate 
response to whether The Florida Bar 
has taken a position on such an issue. 
Although minutes of all meetings of the 
Board of Governors are immediately 
dispatched to all local bar presidents, 
interim action on controversial issues 
taken by The Florida Bar should be dis- 
seminated to all local bar association 


groups. 


The Courts and the Judiciary 
“Our judges cooperated 100% with 


us in our Law Day program,” an- 
nounced one bar leader, while another 
stated that “the young lawyers in our 
local bar association designed a great 
Law Day program and then the senior 
members of the bar and some judges 
failed to support them.’”’ Comments 
about county judges ranged from the 
cry for a “definite need for more county 
judges” to complaints about being 
“saddled” with too many nonlawyer 
county judges. “Why isn’t The Florida 
Bar strongly advocating that all county 
judges be lawyers?” 

Several attendees at The Florida Bar 
Caravan were members of one of the 25 
judicial nominating commissions in 
Florida. It was their conclusion that the 
merit selection system encompassing 
the judicial nominating commissions in 
Florida “is growing in strength and 
providing highly qualified candidates 
for judicial posts statewide.” 

The Florida Bar was criticized for 
failing to establish an ongoing “con- 
tinuing education program for Florida 
judges. A definite need exists for 
such an educational program and this 
need should be filled immediately.” 


Paralegals and Economics 
At almost all locations the subject of 


an increasing number of paralegals 
among Florida law firms was discus- 
sed. The conferees urged that stan- 
dards for paralegals be established 
soon. Concern was expressed that 
paralegals would make the job market 
for young lawyers even more bleak 
than it presently is. 

On the overall economic health of the 
Bar, it seemed that most lawyers were 
staying busy and that present depres- 
sed economic conditions were having 
some effect in the legal profession but 
not as severe as many other groups in 
the private employment sector. We did 
hear that a Dade County law firm re- 
leased seven of its lawyers and that 
several firms in Broward County had 
reduced their ranks. In most areas, 
however, the law firms were maintain- 
ing a status quo and not increasing their 
number of law firm members as has 
been the case in recent years. 


Conclusion 

Written critique sheets were turned 
in by the participants in the caravan at 
each of the four locations. Almost with- 
out exception, each conferee remarked 
that the caravan was beneficial because 
of the “exchange of ideas, communica- 
tions, understanding of The Florida Bar 
and the opportunity to meet the people 
of The Florida Bar, knowing them more 
as a person than a name.” 

Some constructive suggestions were 
made how the caravan can be improved 
in the future. But what one bar presi- 
dent wrote seemed to sum it up pretty 
well when he said, “I think it was great. 
I wouldn’t have missed it for anything. 
The Bar, its officers and officials should 
be commended.” 


MARSHALL R. CASsEDY 
Executive Director 
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accounted for 
ALL the heirs ? 


We Specialize in 
Locating Heirs 
to Estates 


We are pleased to discuss 
any heirship problem 
PLEASE WRITE for 
complimentary brochure without obligation. 
and genealogical chart. Please call collect. 


AL CANEALODICAL SERVICE 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 

501 Seybold Building, Miami, Florida 33132, (305) 374-1246 

Offices and Correspondents in the United States and throughout the world 


Over a quarter century of service to 
ATTORNEYS ADMINISTRATORS GUARDIANS EXECUTORS TRUSTEES * BANKS 
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streak. 


At Heller we know that speed is of the essence when it 
comes to getting interim funds to you. So we deal with your 
application for short-term mortgage financing at a pace that 
matches that of any speeding college streaker. Whether you 
want money to build a high-rise apartment, ashopping center, 
or to develop commercial or industrial properties, we'll make 


our commitment much faster than most lending agencies. 
Our experience in every phase of mortgage financing 
has worked to the advantage of developers 
in all regions of the country. We can put our expertise 
to work for you. Quickly. As you can see above, 


we’re really stripped for action. 


THE HELLER COMPANY 


Creative financing for the real estate industry 


900 N.W. 54th Street, Miami, Florida 305-757-9551 
Jacksonville 904-355-7114 / Orlando 305-422-4839 / Tampa 813-879-0900 


Atlanta 404-261-6840 / Birmingham 205-322-4621 / New Orleans 504-581-7731 


THE FLORIDA BAR JOURNAL 


| 
| 
the 


JANUARY, 1975 
VOLUME XLIX, NUMBER 1 


Marshall R. Cassedy, Editor 
Linda H. Yates, Managing Editor 
Catherine Setzer, Editorial Assistant 


Linda M. Phillips, Advertising Director 
Marsha Orr, Graphics 


Ed: torial Board 


Lewis Kapner, Chairman, West Palm Beach; 
Larry K. Meyer, Vice-Chairman, Clearwater; 
Sherryll Martens Dunaj, Vice-Chairman, Miami; 
Herbert L. Allen, Orlando; Robert Asti, Miami; 
Judith A. Brechner, Gainesville; Susan G. Cho- 
pin, Miami; David F. Crow, West Palm Beach; 
Fred R. Dudley, Cape Coral; Elizabeth J. du- 
Fresne, Miami; Leo L. Foster, Tallahassee; Irv- 
ing D. Gaines, Milwaukee; William H. Garland, 
Bradenton; William J. Goldworn, Miami; Jane R. 
Hoade, Miami; Hal H. Kantor, Orlando; Laur- 
ence E. Kinsolving, Tampa; James F. McCollum, 
Sebring; Mannis Neumann, Margate; Louis 
Pleeter, Hollywood; Thomas R. Post, Miami; 
Jason G. Reynolds, Daytona Beach; David M. 
Rieth, Tampa; Gary W. Roberts, St. Petersburg; 
Leonard H. Rubin, Miami; Sheldon M. Sim- 
mons, Miami; John W. Swaun, Coral Gables; 
David A. Tegethoff, West Palm Beach; Stephen 
H. Whilden, Washington; Howard M. Zaritsky, 
Alexandria; Virginia Ann Church, Glen Ellyn, 
Ill.; Howard P. Ross, St. Petersburg; Robert 
Claude Scott, Palm Beach; George Waas, 
Tallahassee; Board Liaison: William L. Graddy, 
Fort Myers. 


of The Ploride Oar 
James A. Urban, Orlando 

President 
J. Rex Farrior, Jr., Tampa 


President-elect 
Marshall R. Cassedy, Tallahassee 


Executive Director 


Vhe of Glove mers 


Gerald L. Brown, first circuit; Harry L. 
Michaels, second; John E. Norris, third; C. Har- 
ris Dittmar, fourth; James E. Cobb, fourth; 
Andrew G. Pattillo, Jr., fifth; William M. Mac- 
Kenzie, sixth; Alan C. Sundberg, sixth; William E. 
Sherman, seventh; James E. Clayton, eighth; 
Russell Troutman, ninth; Lee Jay Colling, ninth; 
J. Hardin Peterson, Jr., tenth; Leland E. Stansell, 
Jr., eleventh; Robert L. Floyd, eleventh; George 
W. Wright, Jr., eleventh; Edward J. Atkins, 
eleventh; Samuel S. Smith, eleventh; Talbot 
D’Alemberte, eleventh; William C. Grimes, 
twelfth; C. Lawrence Stagg, thirteenth; L. David 
Shear, thirteenth; William E. Harris, fourteenth; 
Raymond W. Hoyce, fifteenth; William A. Fos- 
ter, fifteenth; Ralph E. Cunningham, Jr., 
sixteenth; John S. Neely, Jr., seventeenth; 
Donald H. Norman, seventeenth; S. Lindse 
Holland, Jr., eighteenth; Richard V. Neill, 
nineteenth; William L. Graddy, twentieth; 
James A. Urban, ex officio; J. Rex Farrior, Jr., ex 
officio; Richard H. Adams, Jr., ex officio, Presi- 
dent, Young Lawyers Section; Lamar Matthews, 
Jr., ex officio, President-elect, Young Lawyers 
Section. 


Car 7A 


Robert M. Ervin, John M. McCarty, Fletcher G. 
Rush, Burton Young, Robert L. Floyd, Earl B. 
Hadlow, Reginald L. Williams, Cody Fowler, 
Chesterfield H. Smith, Wm. Reece Smith, Jr., 
Preston L. Prevatt, Mattie Belle Davis, Richard 
E. Gerstein, Robert C. Ward, and Soia 
Mentschikoff. 


VOL. 49, NUMBER 1 - JANUARY, 1975 


FLORIDA BAR 


600 APALACHEE PARKWAY, TALLAHASSEE, FLORIDA 32304 PHONE: (904) 222-5286 
MAILING ADDRESS: THE FLORIDA BAR CENTER, TALLAHASSEE, FLORIDA 32304 


ARTICLES 


10 Innovations in Legal Counseling 


Virginia Anne Church 


16 Florida Proposed Corporation Act 
Jack H. Chambers and Martha L. Cochran 


20 Examining Workmen's Compensation the New 


Torts Way 
Marshall S. Shapo 


REPORTS 


1 Briefly Yours 

6 Official Announcement: 
Nominations 

7 President's Page 

8 Letters to Journal 


LAW NOTES 


36 Corporation Law 

40 Equal Justice Under Law 

43 Tax Law Notes 
FEATURES 

58 LTGF News and Notes 

60 Calendar of Legal Events 


THE COVER 


18 Florida Bar Statement 
of Cash Receipts and 
Disbursements 

28 Judicial Ethics 

33 UPL Opinions 


48 Labor Law Review 
53 Environmental Law 
55 Workmen’s Compensation 
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OFFICIAL ANNOUNCEMENT 


Nomination of President-elect 


Each year a president-elect shall be elected 
by the members of The Florida Bar to take 
office following the annual meeting. The 
president-elect shall take office as president at 
the conclusion of the year following his term as 
president-elect. 

Article IV of the Bylaws under the Integra- 
tion Rule provides in part that any active 
member of The Florida Bar in good standing 
may be nominated as a candidate for 
president-elect by petition signed by not less 
than 25 other active members of The Florida 
Bar in good standing. Such petitions shall be 
filed with the executive director at the head- 
quarters office, or shall be postmarked, prior to 
February 15, 1975. No member shall sign more 
than one nominating petition, but need not re- 
side in the same judicial circuit as the candi- 
date. (See Article IV of the Integration Rule). 


Nomination of Representatives on the 
Board of Governors 


Article III of the Integration Rule provides 
for election of representatives from circuits 
where the two-year term of incumbent rep- 
resentatives will be expiring in June 1975, to 
take office in the administrative year which 
starts at the conclusion of the annual meeting. 
The number of representatives to be elected 
from each circuit is listed in the accompanying 
certification notice. 

The members of the Board of Governors from 
each such circuit shall be nominated and 
elected by the active members in such circuit, 
to hold office for two years and until a successor 
is elected and qualified. 

In each circuit where there is more than one 
representative to be elected, the nominating 
petition shall state the numerical designation 
of the office sought by a nominee. Any number 
of candidates may be nominated on a single 
petition, and any number of petitions may be 
filed, but all candidates named and all mem- 
bers signing petitions must be residents of the 
judicial circuit which the candidate is nomi- 
nated to represent. Nominees shall endorse 
their written acceptance on such petitions but 
no nominee shall accept nomination for more 


than one office. All nominating petitions shall 
be filed with the executive director at the 
headquarters office, or shall be postmarked, 
prior to February 15, 1975. Nominees will be 
listed alphabetically on official ballots to be 
mailed from the headquarters office. (See Arti- 
cle III, Integration Rule, Section 5, and Article 
III, Bylaws, Section 2.) 


Certification of Membership by Circuits 


Pursuant to Section 3 of Article III of the 
Integration Rule of The Florida Bar, the Execu- 
tive Director of The Florida Bar filed in the 
Supreme Court of Florida this certificate. 
Based upon the official records in the head- 
quarters office the number of active members 
of The Florida Bar residing in each of Florida’s 
20 judicial circuits, the number of circuit rep- 
resentatives eligible for service on the Board of 
Governors, and the seats to be filled in 1975 are 
as follows: 


Judicial Active Board _— Vacancies 
Circuit Members Members June 1975 


310 1 
2nd 656 1 Group 1 
3rd 75 1 
4th 1,062 2 Group 2 
5th 212 1 Group 1 
6th 963 2 Group 2 
7th 356 1 
8th 285 1 Group 1 
9th 866 2 Group 2 
10th 316 1 
llth 4,301 6 Groups 
2, 4, 6, 
12th 428 1 Group 1 
13th 898 2 Group 2 
14th lll 1 
15th 789 2 Group 2 
16th 67 1 Group 1 
17th 1,344 2 Group 2 
18th 363 1 
19th 183 1 Group 1 
20th 309 1 


Out-of-State 3,032 
Total 16,926 
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The Florida Bar Center © svelopment Campaign 


It is my firm conviction that 
every lawyer owes some of his or 
her time and talent to the or- 
ganized bar. Many members of 
The Florida Bar have recognized 
and fulfilled that obligation over 
the years in various ways. 

In 1964, 1,300 members of The 
Florida Bar pledged $650,000 for 
the construction of The Florida 
Bar Center. Now, the lawyers and 
judges of Florida are asked to 
pledge $1,500,000 to construct an 
addition. 

When The Florida Bar Center 
was designed and constructed, it 
was thought that it would be ade- 
quate to house the operations of 
The Florida Bar until 1980. The 
rate of growth of Florida’s popula- 
tion has exceeded all expectations 
and the growth of the lawyer 
population of Florida has out- 
paced the population increase of 
the state in general. In 1964, we 
had 8,750 members and we were 
adding about 400 new members 
each year. Today, we have over 
17,000 members and we are grow- 
ing by approximately 2,000 new 
members each year. This growth 
in number has necessarily re- 
sulted in an increase in the size of 
the staff of The Florida Bar and a 
corresponding need for additional 
space. 

But, it is not only numeric 
growth that requires us to expand 
The Florida Bar Center at this 
time. Our quantitative growth has 
been matched or exceeded by our 
qualitative development. We are 
involved in numerous programs 
of service to the bench, the bar 
and the public. We are constantly 
striving to expand and improve 
these programs and to undertake 
new programs to meet new needs 
and to solve new problems as they 
arise. None of us, I think, would 
have it otherwise. 
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The need to expand the physi- 
cal facilities at our headquarters is 
evident. There is inadequate 
space even for present operations. 
We are “bulging at the seams” 
and we will be overflowing when 
the addition is completed and 
ready for occupancy in mid-1976. 

Although the addition will 
adhere to the exterior architecture 
of the present building so as not to 
detract from the appearance of 
what many consider to be one of 
the most handsome buildings in 
Tallahassee, the interior of the 
addition will be entirely designed 
for utilitarian use. Movable parti- 
tions and flexible lighting and 
heating and air conditioning ducts 
will be utilized to provide max- 
imum flexibility and adaptability 
in the future. 


After long study and thorough 
consideration, the Board of Gov- 
ernors has approved and au- 
thorized a campaign to raise the 
funds needed to construct the ad- 
dition. The Florida Bar Center 
Development Commission, 
chaired by Edward J. Atkins, has 
been appointed to have overall 
supervision of the project. There 
will be several subsidiary com- 
mittees of the commission. Robert 
L. Parks is chairman of the com- 
mittee charged with the responsi- 
bility of raising the funds. 

As was done in 1964, each 
member of The Florida Bar is 
urged to pledge $500, which may 
be paid over five years. Itis hoped 
that many of those who contri- 
buted toward the construction of 
the original building will want to 
take part in financing the addition 
and will contribute again. There 
are many members of The Florida 
Bar who were relatively new and 
young in 1964 and who felt finan- 
cially unable to obligate them- 


selves at that time but who should 
be able to make a pledge today. 
And, there are today approxi- 
mately 9,000 lawyers who have 
become members of The Florida 
Bar since the 1964 campaign. 

The names of the lawyers and 
judges who in 1964 made pledges 
are permanently inscribed on a 
bronze tablet in the reception area 
of The Florida Bar Center. The 
names of those who pledge to the 
present campaign will be simi- 
larly inscribed. 

The members of The Florida 
Bar whose contributions made 
possible the construction of The 
Florida Bar Center recognized 
their obligation to give something 
to the betterment of the legal pro- 
fession. I urge each of you as a 
member of our great profession to 
recognize your obligation and to 
make a pledge toward the con- 
struction of the proposed addition 
which is so urgently needed if 
The Florida Bar, now the fifth 
largest state bar in the nation, is to 
maintain its position of leadership 
and is to continue to serve the 
purposes for which it was created 
and for which it exists. 


JAMES A. URBAN 
President 
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LETTERS 


A Polluted Cover Biurb 


The cover of your November 1974 
issue is most beautiful. I must confess, 
though, it has put me through some 
mental turmoil before I reached the 
inner peace to which the picture 


should lead. 


Although the beauty of the print 
and apparent tranquility of the scene 
depicted therein should be calming, 
the description of the cover on page 
665 was puzzling. At first I thought 
the reference to “Louisiana blue her- 
rings” was meant to identify our well 
known inhabitant of Atlantic and 
Pacific, the herring gull (Larus argen- 
tus), or some of his relatives 


However, upon closer inspection of 
the picture I realized the conforma- 
tion of the creatures shown was all 
wrong for Larus, and shudders of cold 
horror attacked my innards. The 
thought that in the five short years I 
have lived out of my beautiful home 
state, its waters have become so pol- 
luted that the scaly herring has had to 
grow feathers and learn to fly to es- 
cape its briny blight put me in abject 
terror. 


After a modicum of self-prescribed 
and self-administered medication a- 
vailable over the counter at a local dis- 
pensary unimaginatively called 
“Billy’s” I am calmed and reassured. 
After all, have not our environmen- 
talists been frightening us for naught? 
These marvellously adaptive crea- 
tures (family Clupeidae) have 
speeded the evolutionary process so 
that their kind now resemble the 
likewise beautiful herons (family Ar- 
deidae). This astounding develop- 
ment has given me confidence that if 
our air becomes similarly fouled, the 
herons will likely shed their feathers 
for scales, grow radial fins, and plunge 
into the aqueous murk; thereby not 
only surviving, but providing a crea- 
ture adapted to beautify and populate 
the less pure waters of our environ- 
ment. 


Thank you for your elucidating dem- 
onstration. Likewise thanks to 
Messrs. Watson and Pekala for their 


thoughtfulness in making this elegant 
and instructive print. 


WALTER E. WARREN 
Washington, D.C. 


And Food for Thought 


Anent the description of the beauti- 
ful cover of the November Journal, I 
was reminded that, at a smorgasbord, 
I habitually look first for smoked fly- 
ing Louisiana blue herrings. Much 
more delicious than the common 
smoked Exocoeti or Clupea harengi! 


GEorRGE H. BALDWIN 
Jacksonville 


Editor’s Note: The editorial staff 
really dived into the ocean with this 
blooper! But bad mistakes can have 
good results: we inadvertently re- 
sponded to recommendations that we 
include a little humor from time to 
time, we aroused response from two 
readers, and increased concern for 
the environment. But we wonder how 
they missed the new species of white 
catfish the fearless editorial staff in- 
troduced in the October 1974 issue, 
page 606. 


Long Range Planning 


The November issue of the Journal 
contains recommendations of the per- 
sons attending the Long Range Plan- 
ning Retreat. Even though the worthy 
objectives of these planners can be 
fully appreciated, the accuracy and 
soundness of their views must be 
challenged. Specially, I take excep- 
tion to their treatment of the criminal 
justice system. 

On page 695 the following observa- 
tion is printed: 

Lawyers are held responsible for the 
criminal justice system yet very few of the 
15,000 members of The Florida Bar have 
ever been inside a criminal court. Fewer 
have been inside a jail and almost none, 
not even the prosecutors or public defen- 
ders, have really observed the workings of 
the state prison system. 


It will be appreciated if you will in- 
form Journal readers as to the identity 
of the person responsible for this 


comment. For one thing, I want to in- 
quire of him how it was determined 
“almost none” of the prosecutors or 
public defenders have really ob- 
served the workings of the state 
prison system. I suspect that mere 
conjecture is used as a substitute for 
what is alleged to be a factual state- 
ment. 

I also object to the planner’s short- 
sighted and cavalier approach to the 
complex problem of plea negotia- 
tions. The following comment ap- 
pears on page 698: 


Plea negotiations between prosecutors 
and defenders undercut the role of the 
judges in our judicial system and tend to 
undermine public confidence in the whole 
criminal practice system. 


Are the planners aware that Rule 
3.171 of the Florida Rules of Criminal 
Procedure encourages plea bargain- 
ing by use of the following language: 
“The Prosecuting Attorney is encour- 
aged to discuss and agree on pleas 
which may be entered by a defen- 
dant.” These rules were adopted and 
promulgated by the Supreme Court of 
Florida. 

Attention is also invited to the 
American Bar Association Standards 
relating to the Administration of 
Criminal Justice. Standard 3.1 (Pleas 
of Guilty) states: “In cases in which it 
appears that the interest of the public 
in the effective administration of 
criminal justice would thereby be 
served, the prosecuting attorney may 
engage in plea discussions for the 
purpose of reaching a plea agree- 
ment.” 

Your long range planners also err ia 
the claim that plea bargaining under- | 
cuts “the role of the judges in the judi- 
cial system.” Florida espouses the 


principle that no plea bargain can or 


will be approved unless the trial 
judge first ascertains the factual basis 
for the plea and then concurs with the 
proposed agreement. See Rule 
3.171(c), Rule 3.170(f), Florida Rules 
of Criminal Procedure, Lyles v. State, 
299 So. 2d 146 (Ist D.C.A. 1974). 
Another point which should be 
made relates to the complexities in- 
volved in a decision to terminate plea 
bargaining. For one thing, the costs 
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involved in conducting trials of virtu- 
ally all criminal cases in Florida 
would be substantially increased. 

Beginning on page 698 is a discus- 
sion of the appellate process, and then 
appears recommendation “d.” which 
is quoted: 

The courts, the Bar and the Legislature 
should jointly consider and determine 
what subjects are more appropriately 
handled administratively and what sub- 
jects should continue to be handled by 
courts. In addition, special consideration 
should be given to determining what mat- 
ters should be tried by juries and which by 
judges. 


This language appears to infer that the 
courts of Florida, the Bar and the 
Legislature have the power and au- 
thority to overturn well established 
language in the U.S. and Florida Con- 
stitutions. For example, persons ac- 
cused of crimes have the right of trial 
by jury, and the only method of 
sweeping this right away is the pas- 
sage of a constitutional amendment. 
In Florida, such amendments must be 
enacted by the voters. 

In discussing the criminal justice 
system in Florida, the following 
comment appears on page 699: 


In effect this “system” is not a system at 
all. Its elements are fragmented. Police, 
prosecutors, judges, court clerks, defense 
attorneys, probation supervisors, prison of- 
ficials, and administrators of mental health 
institutions often seem to function each in 
his own small world, oblivious to the fact 
that they are all parts of a system, which, if 
it is to work at all, requires that they all 
work together. 


The author of this comment, in seem- 
ing to suggest that prosecutors and de- 
fense attorneys should “jump in bed 
together,” fails to comprehend the es- 
sential meaning of the adversary sys- 
tem of criminal law. It should be 
noted also that the chief judge in each 
judicial circuit, pursuant to Rule 1 of 
the Rules of Civil Procedure, pres- 
ently has the authority to obtain 
proper coordination among the al- 
leged fragments of the criminal jus- 
tice system. 

Finally, our long range planners 
leave the impression that our criminal 
dockets are backlogged, and are in- 
volved with an “archaic calendaring 
system.” Have they not become ac- 
quainted with our Speedy Trial Rule? 
By and large, our criminal cases pass 
through the trial process with greater 
dispatch than civil cases. 


In essence, my argument with the 
long range planners is their failure to 
be more precise in the use of words. 
Generally, those of us struggling in 
the criminal justice system tire of 
serving as the punching bag for 
well-meaning people who claim we 
are the terrible failures in American 
jurisprudence. Even though the 
planners surfaced several matters in 
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the criminal law field which need air- 
ing, let us hope the Journal will help 
its readers receive a fair and accurate 
appraisal of the situation as it now ex- 
ists. Furthermore, the full implica- 
tions of effecting changes should be 
weighed carefully. 


Jack O. JOHNSON 
Public Defender 
Tenth Judicial Circuit 


A Response to Mr. Johnson 


The primary purpose of the Long 
Range Planning Retreat was to ascer- 
tain broad and specific areas of con- 
cern in the minds of the public and 
members of The Florida Bar in re- 
spect to the legal profession and judi- 
cial system generally. This informa- 
tion was then to serve as challenge 
areas for the Bar and the Board of 
Governors in the years to come. It was 
a surprise to many of us that the area of 
criminal justice seemed to be the area 
of No. 1 concern, and I believe that 
the tone of the final report reflected 
that. 

In respect to your specific criti- 
cisms, the main point in the language 
on page 695 was that only a very small 
percentage of the members of The 
Florida Bar are intimately involved 
and expert in matters of criminal jus- 
tice, yet the public sees it as a prime 
responsibility of the entire Bar. I be- 
lieve that that is self-evidently true. 
The observation that not even pro- 
secutors and public defenders have 
sufficient familiarity with the work- 
ings of the state prison system may 
have been an overstatement. It had its 
genesis in a group headed by Janet 
Reno to whom you already sent a copy 
of your letter. 

Plea bargaining was in general dis- 
favor with the group in attendance, 
especially among lay people. I, my- 
self, favor it, having pulled a previous 
hitch in the Duval County 
prosecutor’s office some years ago. In 
my view, it is the abuse found in plea 
bargaining which people object to 
rather than the system itself. In any 
case, it was the purpose of the Retreat 
to report that the area was a matter of 
great concern deserving of further 
study and perhaps improvement. 


Finally, I agree with you that the 
speedy trial rule should go a long way 
toward bringing current our criminal 
dockets. I sympathize with your feel- 
ing that those of you in the criminal 
justice system dislike mightily serv- 
ing as the “punching bag for well 
meaning people” anxious to point the 
finger of blame because of the faults 
in the American criminal justice sys- 
tem. I do not think your comments 
were unfair and the fact that you are 


willing to take the time to make them 
indicates your willingness to partici- 


pate in developing and implementing 
a better system of criminal justice. 

B. HADLOW 
Jacksonville 


I have reviewed the final recom- 
mendation of the Long Range Plan- 
ning Retreat of 1974, and offer the fol- 
lowing comments with regard to the 
Criminal Justice System for your con- 
sideration. 

Within the Eleventh Judicial Cir- 
cuit the chief judge has established a 
“Principles Conference” which I be- 
lieve is a first in the State of Florida. 
The principles consist of the leader- 
ship of the various sub-systems within 
the criminal justice system or their 
immediate subordinates. 

I would recommend that such a 
scheme be instituted with Bar par- 
ticipation in every circuit within the 
state. 

I would recommend that in future 
long range planning conferences spe- 
cial consideration be given to the met- 
ropolitan areas of our state. There are 
approximately 11 such areas, each of 
which faces unique problems within 
the criminal justice field not only in 
terms of caseload but additionally 
with the severity of the criminal activ- 
ity confronting the society. 

JAMES R. JORGENSON 
Miami 

As to the 10th recommendation, I 
want to go on record as being sin- 
cerely opposed to a national bar ex- 
amination and the natural consequ- 
ences thereof, to-wit: Admission of a 
great many incompetents and unlim- 
ited reciprocity. 

We have 51 different jurisdictions 
in this country which are made up of 
50 sovereign states and the District of 
Columbia. What standard would the 
answer to each question be weighed 
by to determine its correctness? What 
body or bodies would weigh character 
and fitness? If each state passed upon 
the admission to its Bar as a present 
and the whole written examination 
was conducted by the MBE, rather 
than by the states, (some of which use 
the present five subjects on the MBE) 
and those admitted were given un- 
limited reciprocity, we would soon see 
an admission mill (much as we have 
seen divorce mills and diploma mills 
where there was a diploma privilege). 

One of the greatest problems the 
admission authorities always face is to 
keep out of The Florida Bar as many 
as possible of the morally unfit mem- 
bers of the Bar of other jurisdictions 
who seek to practice law in Florida 
because, quite often, they are compel- 
led to flee the disciplinary processes 
of the jurisdiction where he or she 
now practices. 


Parks M. CARMICHAEL 
Gainesville 
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BY VIRGINIA ANNE CHURCH 


Advice and counsel have al- 
ways been dispensed by lawyers. 
Mere statement of the applicable 
law, or a description of the legal 
action appropriate to the facts, 
rarely satisfies a client’s expecta- 
tions. The law office client ordi- 
narily presents to his counselor a 
complex jumble of facts and fancy, 
of reason and rationalization, of 
presumed cause and irrational 
blame. Out of the jumble the 
lawyer is to pull facts, and from 
them compose and consider both 
human and legal goals. Beyond 
this, he is to formulate alternative 
ways of reaching (or modifying) 
them. 


Time and Money 


The client needs both time and 
expert direction to make good 
choices from among the legal al- 
ternatives and to be content with 
it, he must come to “own” the de- 
cision. Such conferences are time 
consuming for the lawyer and ex- 
pensive for the client. Yet, ignor- 
ing these felt needs can 1) fail to 
establish the rapport and trust be- 
tween client and attorney which 
is essential for successful case 
management; 2) force a premature 
choice of, and commitment to, a 
certain preclusive legal direction 
before the client’s long term goal 
is really clear or the best method 
of gaining it settled upon. Either 
of these may lead to poor results: a 
suit dropped in mid-trial or “‘sur- 
prisingly”’ lost; uncooperative 
and dissatisfied clients (however 
the judge decides); and/or a client 
who simply remains passive, to 
become an “ex-client” and “non- 
referrer.” 

However well trained, and 
however willing the lawyer may 
be to dispense advice and coun- 
seling, the time involved is, 
nonetheless, a real hurdle for the 
average limited-income divorce 
client. “A lawyer’s time is his 
stock in trade,” Lincoln long ago 
observed. His charges are usually 
made on an hourly basis. 


The Referral Solution 


Informed referral to competent 
counselors or therapists can 
handle many otherwise thorny 
problems. If proper liaison—for 
those clients able to afford two 
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Innovations 
legal Counseling 


professionals during a domestic 
crisis—can be maintained, this 
may be the best solution. It sepa- 
rates the lawyer from the decision 
making process, which is vastly 
more comfortable for the lawyer. 

But even when such referral 
and liaison are economically af- 
fordable, a number of other prob- 
lems can arise. If the referral is 
made too early in the attorney- 
client relationship, some of the 
following may occur: 

1. If the client is well-referred and satis- 
fied with the referral, he may because of 
this fail to check back with the attorney on 
many points concerning his pretrial be- 
havior. This may be because the therapist 
helped to reduce his anxiety unrealisti- 


cally. He may have been treated purely 
psychologically, without the therapist's 
realizing that the anxiety may well be 
caused by conflict between the client’s old 
habits and the new behaviors necessary for 
him to learn in the new situation. It may be 
important for the client to accept exter- 
nally imposed limitations on his behavior 
in order to gain his long-term goals. The 
lawyer may also be unaware of the internal 
conflicts building and will be unable to 
control or to guide many aspects of his be- 
havior which will be relevant to a success- 
ful outcome of the legal problem.! 


2. If the client is not satisfied either with 
the therapist as a helper or with the par- 
ticular system of therapy itself as a means 
of handling his pressing anxieties—he may 
transfer this dissatisfaction to his lawyer. 
He may act this out either by noticeably 
reducing his trust level or by removing his 
case abruptly to a new attorney. 
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Traditional Practice 


The cost factor is another 
stumbling block. Too few confer- 
ences between lawyer and client 
equal bad coordination. Such lack 
of communication exascerbates 
the problem inherent in divided 
trust. 

What, then, are the alternatives 
for the lawyer? First, let’s assume 
the attorney’s goal is having an in- 
formed, cooperative client, whose 
own goals are clear and poten- 
tially realizable. How can a 
lawyer gain them more easily and 
more often? 

Within traditional law office 
practice the client sees one 
lawyer from the time of intake 
through the trial and, perhaps, 
appeal of the case. In some large 
law firms, or in especially com- 
plex cases, other specialists (tax, 
for example) may be consulted. 
But the principal responsibility 
for interviewing, problem 
analysis, counseling, preparation 
for trial and examining the client 
and witnesses in court is expected 
to fall upon the same attorney. 
Clients expect this. 


The Paralegal Alternative 


Paralegal help has been pro- 
posed as one means of increasing 
efficiency and reducing the cost 
penalty. Such help usually takes 
the form of trained law clerks or 
specialized secretaries, who can 
use lengthy interviewing forms 
(often computerized). Such 
methods have benefits. They pro- 
vide recordable (and, therefore, 
retrievable) information without 
tying up the lawyer’s time in se- 
curing what is often simply statisti- 
cal, factual or descriptive data. 

While I am not opposed to this 
practice, I do not believe it is a 
panacea. It may well create more 
problems than it solves. The dan- 
gers might be reduced, however, 
by using good techniques at a dif- 
ferent point in time than usually 
contemplated. Paraprofessional 
fact gathering could take place 
after the problem analysis inter- 
view with the lawyer. 

As the first client contact, it is 
likely to be inefficient: a) The 
lawyer may decide not to take the 
case, in which case the time has 
been wasted, or b) the client may 
not form the necessary rap- 
prochement to choose to be rep- 
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resented by the firm; c) a client 
who is not yet sure of receiving 
help and understanding from the 
attorney may well distort his an- 
swer or resist fact gathering by 
nonlawyers. He will do this con- 
sciously or without too much a- 
wareness if he feels rejected, neg- 
lected or “handled” in a less than 
personal, proper and considerate 
manner.? 


First Lawyer-Client Conference 


The first contact is a time for 
appraisal of each other’s 
personalities—for getting impres- 
sions about strength and weak- 
nesses. In addition to the personal 
appraisal, there are other evalua- 
tions going on: the strength of the 
equity in the case, the urgency of 
the need for solution and the fi- 
nancial considerations (ranging 
from estimating the client’s abil- 
ity to pay to a calculation by the 
client (and the inevitable value 
judgment) as to the monetary 
gain, loss or risk likely in the an- 
ticipated result). 


Filling out long forms, asking 
for address, dates, property lists, 
etc., can be time-consuming and 
temporarily irrelevant (however 
necessary this may be at another 
point in time) to the new and 
highly anxious client. These facts 
may be subsequently gathered by 
well trained assistants. But first, it 
is up to the lawyer and client to 
decide what is really relevant. 
This is the core on which the case 
and the relationship will be built. 

Extra information will often 
surface in response to an expert 
examiner's spontaneous ques- 
tions. A lawyer becomes expert at 
following up a client’s nonstand- 
ard answers to standard ques- 
tions. We all know these things 
happen. The very bit of data so 
long withheld may be the mother 
lode. Whether this likelihood of 
h:ijden gold is worth the 
attorney's time in mining it is a 
matter for individual evaluation. 
Each attorney has his own style of 
practice. Moreover, the skill and 
training of the particular paralegal 
interviewer could be a major fac- 
tor. 

His chances of “overlooking noth- 
ing’ may be improved if the in- 
terviewer sits in on the attorney- 
client interview (or reviews a tape 
of it). This will increase the likeli- 


hood that he/she understands the 
goals set for his information 
gathering. Alas, this is done 
rarely. Valuable information is 
often untapped, even ignored, 
and many important facts are glos- 
sed over because the examiner 
does not see them as fitting into 
the standard form. 


The Counseling Lawyer 


Nestor Kohut, a legally-trained 
social worker, in the late 1960's 
acknowledged in his book 
Therapeutic Family Law a trend 
toward establishment 
specially-trained “‘counseling 
lawyers.” He suggests they are lo- 
cated in most larger cities. These 
attorneys he portrays as lawyers’ 
lawyers. They are available to be 
called in as cocounsel to handle 
the overlapping legal- 
psychological aspects of mat- 
rimonial law cases. 

Since the early 1960's, the 
American Bar Family Law 
Section* and some state bar as- 
sociations have held programs on 
psychiatric-law and/or have ap- 
pointed committees for coopera- 
tion with psychiatrists and 
psychologists or interprofessional 


Virginia Anne Church practiced law 
in Florida for 20 years. She is executive 
director of the Interprofessional Fam- 
ily Council; mg. editor, Behavior, Law 
and Remedies; cochairman, Marriage 
Counseling and Conciliation Commit- 
tee of the American Bar; past chairman 
of the Family Law Section, Florida 
Bar. She holds a.Ph.D. in clinical 
psychology from the Union Graduate 
School of the Union of Experimental 
Colleges and Universities at Antioch 
College, Yellow Springs, O. Last fall 
she went to Lewis College, Glen Ellyn, 
Illinois, to be dean of its College of 
Law. 
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INNOVATIONS IN LEGAL COUNSELING 


liaison. As an outgrowth of such 
interdisciplining emphasis, an in- 
creasing number of attorneys 
have secured cross-training as 
psychologists, as social workers, 
and a few as psychiatrists. 

From this movement have aris- 
en the various units in law and 
psychiatry in outstanding law 
schools. Increasing numbers of 
young lawyers are being exposed 
to the psychological aspects of 
legal practice. 


Advantages 


Engaging a counseling lawyer 
as cocounsel has these advantages 
to referring counsel: He can retain 
the general client as his own 
client, while assuring his satisfac- 
tion with the domestic represen- 
tation which, absent specialized 
aids in goal setting and anxiety 
management, might well rupture 
the course of referring attorney- 
client rapport. If the counseling 
specialist is a lawyer, first and 
foremost, he will understand the 
exigencies of the client’s case, 
often seen as artificial by other 
therapists. As a lawyer, he will 
know and work with the require- 
ments of the laws of evidence as to 
fitness, condonation and other 
such elements critical to the 
client’s case. Counselors who are 
nonlawyers, in their zeal to ex- 
haust all possibilities of reconcili- 
ation or “emotional cures,” may 
recommend (or fail to forbid) cer- 
tain behaviors. If the client unwit- 
tingly follows this advise, it may 
have dire consequences before 
the court.5 


Legal Group Counseling 


A lesser known, at least partial 
solution to these same problems is 
legal group counseling. The first 
interview remains one to one. Be- 
fore its conclusion, the client is 
advised that weekly group ses- 
sions are available (sometimes at 
no extra charge). He/she is told 
that questions as to legal proce- 
dures, waiting period behaviors, 
management of children and vis- 
itation problems can be raised and 
answered there under the 
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lawyer’s guidance, but with a 
sharing of solutions and experi- 
ences with others of the same sex 
who are going through the same 
problems. The two hours, it is ex- 
plained, will also be used to pre- 
sent to everyone at once a theoreti- 
cal framework, rational-emotive 
skill training.* R-S-T has been 
proven as an aid to clients, a real 
help in working through emo- 
tional stress, anxiety and hostility 
while a divorce (or dissolution) is 
being negotiated or tried. 


This particular system, taken 
from Albert Ellis’ Rational Emo- 
tive Therapy, is practical because: 
1) one need not become a 
psychoanalyst or even a 
psychologist in order to under- 
stand or even to guide people 
quite reliably in its basic con- 
cepts; 2) it reduces rather than 
creates transference to or depend- 
ence on the lawyer for emotional 
support; and 3) it increases the 
client’s own skill in problem solv- 
ing and creative risk-taking; 4) it 
reduces resentment and blaming. 
(A lawyer may think he wants the 
client to remain resentful and 
blaming toward the spouse—but 
actually this neurotically affects 
judgment. All lawyers will agree a 
client who is self-blaming or 
lawyer-blaming is undesirable!) 


The Institute for Advanced 
Study of Rational Psycho- 
Therapy gathers monographs and 
paperbacks, tapes and books for 
distribution at low cost. Stocked 
by the lawyer, these materials 
allow the client to explore the 
theory through case examples at 
his/her own speed. The books are 
simple, illustrated with cartoons 
and graphics, and contain very 
different challenges to depression 
and blaming or guilt. 

The lawyer needs a working 
knowledge of the system? —some 
insight into his own interactions 
with people.® It is only good 
judgment to keep the group a 
legal one. A legal group centers on 
here and now crisis 
intervention—not on depth 
therapy and childhood experi- 
ence. Groups work well. They 
help de-escalate individual anxi- 


ety by providing clients with ob- 
jective facts about other people 
who have survived similar crises 
from analogous, (but obviously re- 
levant) case histories. Each illus- 
tration is chosen to point up the 
advantages of feeling and behav- 
ing rationally. They promote ac- 
ceptable of reality as it exists. If it 
can be realistically altered by 
hard work and conscientious ef- 
fort, groups encourage this, but 
they discourage counting on 
“good luck” and other “magic.” 


The Open Group 


Legal groups are scheduled for 
two hours at a time once a week. 
They are usually “open groups.” 
If the lawyer does not have a large 
enough caseload to warrant open 
groups, he might schedule one 
series (or 4-6 sessions) every few 
months—whenever he finds him- 
self representing six to ten new 
people undergoing similar types 
of action. 


Segregating Groups by Sex 


I have found it most efficient to 
have at least two groups going at 
any one time—one for men and 
one for women. This meets my 
professional goals best. It should 
be taken as a recommendation 
only. My choice is based on these 
reasons: 

Many clients involved in 
domestic relations cases initially 
view the other sex as the 
“enemy.” They react in exagger- 
ated ways to inclusion of the 
“enemy inthe group. Some react 
guardedly. They may withdraw or 
express feelings of hopelessness 
and of being overwhelmed. 
Others may act seductively or 
with flame-throwing hostility. 
Unless the group leader is a skill- 
ed therapist, it is simply easier to 
reach legal-therapeutic goals 
without such situational distrac- 
tions. Most clients in emotionally 
trying crises are looking for “mag- 
ical solutions” to what they per- 
ceive as their needs (financial, so- 
cial and affectional) which are not 
being met. A mixed group tends to 
encourage an “acting out” of their 
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fears and an emphasis of those 
“needs.” They may become sexu- 
ally involved. But that is not the 
only worry. They may attack or 
attempt to humiliate and vilify 
each other. In the hands of an in- 
experienced group leader, this 
can lead to a chaotic and un- 
therapeutic experience for all 
concerned. Many, perhaps most, 
people in our culture have some 
difficulty“owning” their feelings 
and accepting their behavior 
nonevaluatively. This is espe- 
cially difficult for most of us in the 
presence of the opposite sex. 
People have similar legal prob- 
lems. This commonality of in- 
terest will tend in a same-sex 
group to overcome whatever basic 
reticence exists among strangers 
and will lead to problem analysis 
with less game playing than will 
occur in a mixed group. 

When reconciliation is a possi- 
bility, same-sex groups reduce the 
likelihood of projection or 
jealousy present when a spouse 
one is afraid of losing attends a 
mixed group. More frank and less 
biased feedback will be given a 
client on his/her behavior and ac- 
cepted in this kind of a group than 
is likely in a family-friend circle or 
a mixed group which resembles it. 
Moreover, the lawyer-counselor 
is there to challenge inappro- 
priate over-identification or emo- 
tionality and to train the group to 
make rational interpretations and 
to accept reality, however un- 
pleasant. 


Sources of Conflict 


This does not mean, however, 
that there will be no conflicts in 
legal group counseling. There are 
many opportunities to challenge 
preconceptions and prejudices in 
a same-sex group. Don’t forget 
that both “homewreckers” and 
“deserted spouses” are of the 
same sex. Each will discover their 
“opposite” roles in similar cases, 
often after having shared suppor- 
tive experiences in the group. 
When this occurs, that coinci- 
dence can be very helpful and un- 
expectedly therapeutic. 


Referrals for Therapy 


It may be beneficial, or even 
necessary, for the client to explore 
his/her emotional interaction with 
the opposite sex in greater depth. 
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This is not the proper goal of the 
legal counseling group, but of 
psychological group therapy. 
Happily, after these introductory 
one to one interchanges ina group 
setting, formerly fearful clients 
are usually willing to accept refer- 
ral to a competent therapist for 
deeper or longer term counseling 
when this is indicated. 

Use of advanced mixed group as 
a source of ego-support for posi- 
tive self-image-building for 
“cast-aside”’ spouses is a great 
temptation for humanistically- 
oriented lawyers. The risks may 
seem, or be, justified for many. It 
is a personal decision. But if a 
lawyer decides to hold a mixed 
group, he should have more than 
basic training and should have 
competent medical or psycholog- 
ical consultants available for con- 
sultation on short notice if it is un- 
dertaken. 

The cautious practitioner who 
desires to improve his client serv- 
ices as a lawyer, while keeping (or 
improving) his ethical standing, 
will be well advised to avoid set- 
ting up anything that resembles a 
dating bureau. Who wishes to be 
charged (in fear or anger) as a pro- 
curer? It would be far better to 
make a helpful referral, whether 
to Parents Without Partners, or to 
a psychologist or a psychiatrist in 
private practice as the case re- 
quires. 


Appraising the 
Group 


Counseling 


The group conference is an in- 
novation which is surprisingly ac- 
ceptable to clients. As experience 
is gained, the lawyer can deal 
with such disagreeable and un- 
popular concepts as rehabilitative 


(as opposed to permanent) 
alimony; as relinquishing custody 
of teen-age children to resistant 
spouses; or no-fault divorce itself. 
Visitation guidelines, methods of 
gaining cooperation of witnesses 
and developing self-help inves- 
tigation techniques—all can be 
dealt with at great time saving and 
to more powerful gain in a group 
setting. The setting itself serves to 
help desensitize the client to his 
eventual public presentation of 
(emotionally) loaded material 
which will be necessary when the 
case goes to hearing or trial. This 
practice is advantageous and can 
make the difference between a 
smooth presentation and one full 
of ambivalence, guilt and 
double-meaning. 

The fact that the group is 
“open” ensures that some of the 
lawyer’s carefully presented 
homilies will be heard several 
times by each client, perhaps, in 
the course of six weeks. They may 
even be heard at every meeting. 
This gives them a cumulative, yet 
indirect (not preaching at them) 
effect. This is, by and large, botha 
good and an efficient method. 

It is well known that an anxious 
client creates selective listening 
or “hearing blocks.” Highly anxi- 
ous clients cannot be expected to 
fully attend (or may not even 
“‘hear’) the lawyer’s “gems of 
wisdom” on the first (or even the 
second) go around. An experi- 
enced lawyer suspects this. But 
even so, he is reluctant to deliber- 
ately repeat the same advice over 
and over, directly to the same 
client. He recognizes the client 
will at some point catch the repe- 
tition and may well resent it. 

The group setting allows the 
lawyer to set limits, to give 
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Innovations in Legal Counseling 


specific or general advice and 
guidance and to repeat them at 
each session “for the benefit of 
the new clients.”” This permits 
better understanding by the old 
group members who “missed it” 
the previous time(s). The mere 
presence of other clients receiv- 
ing the same orientation--hearing 
the post-trial consequences re- 
ported by those who do ignore the 
advice—can be an efficient source 
of relatively painless “second- 


hand learning.” 


Handling Confidentiality 


All such groups are voluntary. 
An office memo indicating the 
scope and nature of the orienta- 
tion sessions making this clear can 
be prepared and given to all new 
clients. The super-cautious 
lawyer can require the client’s 
signature on the slip, acknow- 
ledging the client’s understand- 
ing that there may be some lessen- 
ing of confidentiality within the 
group setting and that the client 
voluntarily agrees to such should 
it occur. Such a memo can be re- 
quired as consideration for at- 
tending these sessions. 

The lawyer has a responsibility 
for making sure he/she does not 
reveal any confidential informa- 
tion beyond that which the client, 
himself, raises in a group. If it is 
necessary to answer a question 
requiring reference to other in- 
formation, two formats are accept- 
able: a partial answer, with a 
statement of exceptions or qual- 
ifications “‘which, while they 
won't all apply to the questioner, 
might be of interest to him/her 
and to the others.” It can be 
pointed out such considerations 
are valuable for being fully in- 
formed or for background infor- 
mation. In this way you can deal, 
anonymously, with the actual 
facts—as well as with several 
other nonapplicable considera- 
tions which you may suspect are 
also involved or want to warn 
against. 


A second way of dealing with 
such a problem might be to give a 
general answer followed by the 
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forthright statement: “However, I 
think in your situation this might 
better be discussed further in an 
office conference. We can go into 
all your specific questions there, 
unless there is some special 
reason you want to handle it in the 
group. If we open it here, we'll 
want to go into all the things in- 
volved. It’s your choice.” If a 
complete release is made explicit, 
the matter may be dealt with fully 
to group advantage. 


Two-Way Taped Aids 


I routinely record all of my 
groups. Clients are given name 
tags. They are told to use any first 
name (real or fictitious). The tag 
serves to identify the person for 
response to him by others in the 
room. The real names are not 
necessary but are often used 
freely. The tapes are made a- 
vailable to be listened to by any 
client who participated in that 
particular group and usually are 
kept only for a week or two. In 
particularly significant cases (a 
session in which the client has 
handled a problem in a new way 
and received a lot of positive en- 
couragement or direction for 
handling future problems from 
me or the group), I will have that 
section abstracted from the group 
tape and put on a cassette for the 
client’s home use. This will give 
her positive support at the punch 
of a button.” 


Rarely do the clients avail 
themselves of the group tapes. 
The individual cassettes are 
widely and effectively used. 
Many clients bring their own re- 
corders and tape their own sec- 
tions. Knowing the group tapes 
are “there” tends to reduce a lot of 
projection, blaming and denial 
such as: “You never told me that 
... If I'd only known that... No 
one told me I shouldn’t do this or 
that... I never agreed to that!” A 
client given to such after-the-fact 
corrections will learn to use the 
group for reality checks. He/she 
often may come to recognize such 
behavior and to correct this highly 
undesirable habit before it has the 


usual dire consequences in the 
courtroom. 

With disturbed clients, such 
documentation can assist the de- 
velopment of a reality orientation. 
It can be a time and job saver for 
the attorney. Instructions which 
are complex, or easily distorted, 
can be dictated on a cassette tape 
at the same time as into the group 
reel. The client can then take the 
cassette for ready reference. 
Thereby the attorney can avoid 
the 20-21 telephone calls to him- 
self or his secretary while the 
client is attempting to remember 
or follow his instruction. 

Moreover, with really dis- 
turbed clients, existence of such 
tapes may be protection from 
grievance charges. It is essential if 
the tapes are kept that they be 
filed by number like any confi- 
dential case material and be used 
only under the attorney’s direc- 
tion and control. 


The Paraprofessional 


The legal counseling group 
method outlined herein is of max- 
imum benefit used by the small 
law firm or single practitioner in 
small city or suburban practice. If 
the firm is large, and the geo- 
graphic area difficult for clients to 
cross, evening sessions may be 
less manageable, although urban 
locations give a greater anonymity 
and client-bank. 

Where the lawyer does not 
him/herself have the specialized 
training required to run such 
groups competently, an alterna- 
tive proposal might be the hiring 
of a_ different kind of 
prarprofessional—a trained social 
worker or M.A. level 
psychologist—with specialized 
training in one of the Rational 
Therapies—Rational Emotive or 
Rational Behavior Therapy!2— 
and in legal counseling. Such a 
nonlegal professional could run 
the group. The lawyer could 
receive excerpts of the 
tapes of relevant material. The 
lawyer should appear at the 
groups but could confine his per- 
sonal inputs to a half-hour session 
at the beginning of each group. 
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Providing the group leader was 
adequately cross-trained in law, 
similar services could be accom- 
plished. Such an employee would 
presumably be hired full-time 
and could be used also by the 
large firm to keep case progress 
notes, make home study visits to 
the neighborhood, checking 
stories, locating witnesses, visit- 
ing schools, etc. A part-time even- 
ing group therapist is used by 
some lawyers as a coleader. 

Alternative to hiring a social 


worker, young counseling 
lawyers, prepared in law school 
(and by a psychology prelaw 
major) could handle such duties. 
With intensive training courses in 
rational training, such activities 
could be engaged in as aclerkship 
for a few years, and thereafter 
could build to a _ full-time 
specialized practice of their 
own. O 


FOOTNOTES 


1 Virginia Anne Church, “The Coun- 
selor at Law: A Game of Chess.” Trial 
Magazine, November, 1972. 

2 These reactions came from comments 
made by clients who had experienced such 
handling by former attorneys. 

3 Social learning theory refers to this as 
the “expectancy value” in computing the 
likelihood of approach or avoidance be- 
havior. 

4 In 1958, the ABA Family Law Section 
invited Dr. Herbert Modlin of the Men- 
niger Clinic to address this bar. From his 
talk on cooperation in Topeka, Kansas, 
grew the Interprofessional Family Coun- 
cil, on which the author has served as ex- 
ecutive director since 1959. Dr. Sam 
Polsky, Ph.D., LL.B., and Dr. Melvin Hel- 
ler, M.D., from the Unit in Law and 
Psychiatry. In 1960, after I became chair- 
man of the Committee for Co-Liaison and 
later again subdivided, we held two an- 
nual breakfast meetings inviting participa- 
tion by the APA’s, one on Interprofessional 
Cooperation, one on Divorce and Insanity. 
In 1972, the Committee for Marriage 
Counseling and Conciliation, chaired by 
Alan Zacher, B.D., a panel on marriage 
counseling addressed by Tom Harris, 
M.D., Hedges Capers, MSW, BEN, ARD, 
Ph.D., and the author as Counseling 
Lawyer. 

5 For example, taking the blame for 
things they have not done to “reassure” 
the neurotic spouse; engaging in sexual 
intercourse with the spouse while sepa- 
rated and litigating; moving a potential fu- 
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ture spouse into the house fora trial period 
with the children; testing their “impo- 
tence” by engaging in sex acts with a vari- 
ety of women; or confessing such extra- 
marital acts to relieve “guilt.” 

®A comprehensive approach to 
psychotherapy formulated by me from Dr. 
Albert Ellis, Rational Emotive Therapy 
(RET), deals with both the emotional and 
behavioral aspects of disturbance. It 
places a great deal of stress on the cogni- 
tive, or thinking, component. As a result of 
placing negative or self-own interpreta- 
tions on their actions—a habit fostered by 
our neuroticizing culture—people tend to 
become anxious, hostile or depressed. By 
learning to actively challenge the beliefs 
which cause their upsetting emotions, and 
by constantly working at uprooting them, 
individuals can learn to live more rational, 
as well as more emotionally satisfying 
lives. A competent R-E-T trained legal 
counselor can bring this about. 


7 Which can be gained through the in- 
tensive workshop program of reading, 
supervised counseling and reading at the 
Institute for Rational Living in New York 
City. Core books available from the Insti- 
tute include: Albert Ellis, Reason and 


Emotion in Psycho-therapy (for the 
lawyer); Guide to Rational Living; How to 
Live with a Neurotic; How to Raise an 
Emotionally Happy Child; An Intelligent 
Woman’s Guide to Man Hunting; Sex 
Without Guilt; Growth Through Reason; 
The Art and Science of Love; etc., for the 
client. 

8 Obtainable through personal growth 
and conflict management labs in the Sen- 
sitivity Training Growth Centers, or 
through personal logotherapy or analysis. 

10 Wherein new clients are added as 
others complete the series. The group is 
never (or rarely and only accidentally) en- 
tirely the same group of people, but does 
remain about the same size. 

11 For example, help reduce her anxiety 
before a worrisome division of personal 
goods or exchange of children or visitation 
order, etc. 

12 The Institute for Advanced Study of 
Rational Emotive Psychotherapy holds 
legal counselor training programs by Dr. 
Albert Ellis, the author, Henry Rothblatt, 
Maxie Maultsby, M.D. and others in New 
York City, at the University of Kentucky, in 
Florida and in the Chicago area. Certifi- 
cates of training are available for some of 
the programs. 


Double up, America. 


7 


Two can ride cheaper than one. 


When people carpool, companies benefit directly, because, obviously, 
fewer cars will make less demand on the parking spaces in the 
company lot. And some companies have attributed an increase in 
punctuality to the fact that more and more of their employees were 


carpooling. 


Find out how you can help organize carpools. For your 
“Double up Kit,” write to Double up, U.S. Department of 
Transportation, P.O. Box 1813, Washington, D.C. 20013. 
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florida proposed 


corporation act 


BY MARTHA L. COCHRAN 
AND JACK H. CHAMBERS 


In April of last year, the Florida 
Law Revision Council sponsored 
the introduction of a proposed 
new Florida corporation law! in 
the Florida House and Senate. 
The bill introducing the new law 
was filed at that time in order to 
stimulate comments from legis- 
lators and the corporate bar 
throughout the year, with a view 
toward gaining passage of a re- 
vised law this spring. 

The proposed act does not con- 
tain any major changes in the law, 
nor does it present any broad pol- 
icy questions of general public 
concern. Substantively, prac- 
titioners certainly can live with 
the law we now have, and, unlike 
the case with Florida’s Blue Sky 
law, there has been no outcry for 
reform from the corporate bar. 
Why, then, the revision? 


Lawmakers last revised the corpo- 


ration law in 1953? Although the 
1953 legislation was a complete re- 
vision, it was passed, apparently 
in some haste, in the waning mo- 
ments of the legislative session 
and represented an amalgamation 
of many views. Since that time, 
the patchwork process of amend- 
ment has compounded organiza- 
tional problems in the original act 
and has rendered an illogically- 
organized and, in some instances, 
internally-inconsistent statute. 
Moreover, the statute is entirely 
silent in a number of important 


areas, and it gives only sketchy 
treatment to other concerns of the 
corporate practitioner. Because 
there is a dearth of Florida case 
law on many questions relating to 
corporations, practitioners not 
only must look outside the stat- 
ute—but outside the jurisdiction 
—for guidance. 

With these problems in mind, 
the Florida Law Revision Council 
in 1971 decided that a revision of 
the corporate law should be con- 
sidered. Although some problems 
could have been solved by 
amending and filling in the gaps 
in Chapter 608, undoubtedly such 
a process would fail to solve, and 
possibly worsen, existing organi- 
zational problems and inconsis- 
tencies. Thus, it soon became ap- 
parent that any meaningful revi- 
sion necessarily would involve a 
complete restructuring. 

The Model Business Corpora- 
tion Act (MBCA or Model Act)? 
was used as the basis for the revi- 
sion for a number of reasons. The 
MBCA is the only model or uni- 
form legislation relating to corpo- 
rations. It was proposed in 1950 
by the Committee on Corporate 
Laws of the Section of Corpora- 
tion, Banking and Business Law 
of the American Bar Association. 
The section has continued to re- 
vise the MBCA from time to time, 
and a revised draft was issued in 
1969. Twenty-three states have 
adopted the MBCA in substance; 
many other states have adopted 
portions of it. In the Florida stat- 
ute, for example, the indemnifica- 
tion and insurance provisions* 
and, most recently, the fractional 
shares provisions® were taken al- 
most verbatim from the Model 


Act. 

A brief reading of the table of 
sections to the MBCA demon- 
strates that it is far better or- 
ganized than the present Florida 
law. It is more comprehensive 
than Florida’s statute, not only in 


the number of topics which it cov- 
ers, but in the depth of the treat- 
ment which gives various corpo- 
rate problems. Most importantly, 
adoption of the MBCA in sub- 
stance will facilitate the orderly 
development of Florida corpora- 
tion law. With an act similar to that 
of many other jurisdictions, 
Florida attorneys will have a 
much greater number of case pre- 
cedents in areas where the stat- 
utes require interpretation. In ad- 
dition, continuous revision by the 
American Bar Association will be 
a source from which the legisla- 
ture can obtain constant moderni- 
zation of our corporate law if it 
chooses to do so. 

Although the MBCA was used 
as the basis for the draft of the 
revision of Florida’s corporation 
law, the proposed Florida law 
does not copy the Model Act ver- 
batim. Changes have been made 
to preserve desirable features of 
the present Florida law, to select 
between different forms of the 
MBCA as adopted in other juris- 
dictions, and to cure minor prob- 
lems in the MBCA. 

The primary beneficiary of the 
proposed Florida corporation 
code will be the practicing 
lawyer. Substantive changes from 
existing law are few, and in most 
cases where the proposed law 
cures the omissions in the present 
statute the law and procedures set 
forth are consistent with existing 
accepted practice. For example, 
Florida presently has no statutory 
guidelines for determining the 
validity of certain transactions in- 
volving director conflicts of in- 
terest. In practice most of us 
would advise that the conflict be 
disclosed to the other Cirectors 
and that the disinterested direc- 
tors vote to approve such transac- 
tions. The proposed act states 
specifically that such transactions 
are not automatically voidable 
because of a conflict if the rela- 
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tionship is disclosed and the dis- 
interested directors or sharehold- 
ers approve it, or if it is fair.® It 
also answers the question of 
whether interested directors can 
be counted in a quorum; under 
the proposed statute they can be. 

Another example of the codifi- 
cation of existing practices is 
found in the area of stock rights 
and options, a topic upon which 
Chapter 608 is virtually silent. 
Our present statute’s silence does 
not cause great concern to most 
practitioners; the general stat- 
utory authority to enter contracts 
necessary and proper for the con- 
duct of business seems to furnish 
adequate authorization.? The 
proposed act, however, provides 
specific authorization for stock 
rights and options and sets out re- 
quirements for instruments 
evidencing such rights.8 The act 
provides for the issuance of stock 
rights and options to directors, of- 
ficers and employees as compen- 
sation pursuant toa plan approved 
by shareholders, and it provides 
that the judgment of the board of 
directors or shareholders as to the 
adequacy of consideration shall 


be conclusive, in the absence of 
fraud. 


More Thorough 


In a number of other areas, the 
proposed Florida act gives a more 
thorough treatment of topics 
which are mentioned only in pas- 
sing in the present law. Chapter 
608 deals with treasury shares 
only in the corporate powers 
section. The new act discusses 
not only the power to purchase 
such shares, but deals extensively 
with the accounting consequenc- 
es of such purchases.!® Proxy 
voting also receives incomplete 
treatment under our present law. 
The law now states only that prox- 
ies must be in writing and estab- 
lishes the procedure for voting 
proxies held by two or more 
persons.!! Other rules relating to 
proxies must be derived from 
common law agency principles. 
The proposed law codifies these 
principles, particularly as they re- 
late to the revocability and termi- 
nation of proxies.!? Little change 
in substance results. 

One of the few areas in which 
the act will change existing law 
concerns voting trusts. Florida’s 
law now is unique among states in 
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providing that legal title does not 
vest in the voting trustee.!3 The 
proposed law provides that legal 
title does vest in the trustee, thus 
making our statute consistent 
with the body of trust law, but 
again resulting in very little 
change in practical effect.14 

The adoption of the proposed 
law will result in a few additional 
burdens for the lawyer. In return 
for the clarity and comprehen- 
siveness of the new law, we will 
have a much longer corporation 
statute. Even so, it seems that 
most lawyers will find reading the 
statute more palatable than 
searching through the case law. 

The proposed act also will re- 
quire some additional effort in re- 
porting to the state and to 
shareholders. In state filings, the 
proposed act requires slightly 
more information with regard to 
changes in the capital structure of 
corporations.!5 Information re- 
ported to shareholders will be ex- 
panded in several ways. The new 
law will require that shareholders 
receive a summary of a plan of 
merger or consolidation and be in- 
formed of their dissenters’ rights 
in the notice of the meeting to 
consider such plans.'® Corpo- 
rations must make _§avail- 
able at their offices shareholder 
lists 10 days prior to a meeting of 
shareholders.!7 The proposed law 
broadens a corporation’s power to 
indemnify officers and directors 
but requires that shareholders be 
informed of amounts paid by way 
of indemnification prior to the an- 
nual meeting.!® Finally, along 
with clarifying the methods for 
determining capital and surplus, 
the proposed law requires that 
when dividends are paid from 
capital surplus, and not earned 
surplus, shareholders be in- 
formed of the source of the 
dividends.’® 

The effect of these changes on 
existing corporate practices will 
not be great. Although the amount 
of disclosure is increased slightly, 
the number of state filings and 
shareholder reports remains sub- 
stantially the same. 


Changes to Modernize 


There are several substantive 
changes which are proposed with 
a view toward modernizing the 
statute. One important change is 


that the new law will deny 
preemptive rights unless they are 
expressly granted in the articles of 
incorporation.2° This will reverse 
the present law.2! With the de- 
velopment of complicated capital 
structure involving several clas- 
ses of shares, the importance of 
preemptive rights di- 
minished, but the difficulties in 
enforcing such rights have be- 
come greater. The change will 
bring our law in line with other 
modern statutes, yet still will 
permit preemptive rights when 
the articles expressly so provide. 

The proposed law makes other 
modernizing changes. It 
abolishes the de _ facto 
incorporation doctrine and makes 
the certificate of incorporation 
conclusive evidence of corporate 
existence.22 Thus, further cer- 
tainty is added to the law. It omits 
the $500 minimum capital re- 
quirement which offered no real 
protection to creditors under our 
present law.”* The proposed law 
expressly states that powers 
enumerated in the statute need 
not be stated in the articles of in- 
corporation, thus discouraging 
needless boilerplate in corporate 
charters.”4 

Finally, the proposed law 
eliminates the need for separate 
provisions relating to close 
corporations.?5 The permissibility 


Jack Chambers is a member of the 
firm of Mahoney, Hadlow, Chambers 
& Adams, Jacksonville. He received the 
LL.B. degree from Duke University in 
1953 and has been a member of The 
Florida Bar since 1957, serving as pres- 
ident of the Young Lawyers Section in 
1966. He is a member of the Corpora- 
tion Committee of the Corporation, 
Banking and Business Law Sectionand 
serves as reporter to the Florida Law 
Revision Council for the proposed re- 
vision of Florida corporation law. 


Martha L. Cochran practices law 
with” Mahoney, Hadlow, Chambers & 
Adams, Jacksonville. She received the 
J.D. degree cum laude from the Univer- 
sity of Florida in 1973 and is amember 
of The Florida Bar. During the past 
year, she worked with Jack Chambers 
in drafting the new corporation sta- 
tute. 


The authors have written another ar- 
ticle which gives a more thorough 
treatment of problems in the present 
corporation statute. It will be pub- 
lished in Vol. 27, No. 1, University of 
Florida Law Review, to be issued in 
February. 
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of shareholder agreements,?® for 


example, and other provisions 
previously limited to close corpo- The Florida Bar 
rations will be made available to Statement of Cash Receipts 
all corporations under the new and Disbursements 
law. For the Year Ended June 30, 1974 
In proposing the new law, the 
Florida Law Revision Council 
and the drafters have sought to 
develop a complete, logically- 
organized law within which cor- 
porations can function with cer- ; 
tainty. The philosophical nature Cash Balance and Investments 
of the proposed act is that of an July 1, 1973 
enabling statute. It attempts to 
provide interested parties in any Cash Receipts: 
corporation with maximum flexi- General Fund 
bility in the conduct of business in Clients’ Security Fund 
whatever variations and modifica- Building Maintenance Fund 


: Equipment Reserve Fund 
tions of the corporate form they tar Genter $1,474,764 
may desire, subject of course, to 2,208,610 


the overriding interests of the 
state and third parties. 
Florida has become a major Cash Disbursements: 


commercial state since its corpo- Fund 

ration law last was revised in Florida Bar Center 

1953. The proposed law will pro- 1.438.734 
vide for Florida a corporation 
code which reflects the latest Cash Balances and Investments in 

ideas in corporate organization, is U. S. Treasury Bills, June 30, 1974 $769,876 
compatible with the laws of other 

ee can states and has the po- Cash Receipts 

tential for future modification in Journal and Directory 
response to the needs of the pub- Continuing Legal Education 


lic and the business community.0 Convention 


Sections 


FOOTNOTES 
1 H.B. 3673, S.B. 910, Gen. Sess. (1974) 1,372,730 
(hereinafter cited as “Proposed Act’’). 
2 See Wright, Introduction to the Stat- Cash Disbursements: 
utory Corporation Law of Florida, 18 Fla. Administrative f 
Stat. Ann. 70. Sections Administration and Records 
3 American Bar Foundation, Model Bus. Internal Organizations and Committees 
Corp. Act. Ann. 2d. The Florida Bar Journal & Directory 
4 Fla. Stat. §608.13(14)-(17) (1973). Ethics and Discipline ... 
5 Fla. Stat. §608.151 (1973). Continuing Legal Education 
6 Proposed Act §41. Unauthorized Practice 
7 Fla. Stat. §608.13(7) (1973). Public Affairs .... 
8 Proposed Act $20. Group Legal Services 
® Fla. Stat. §608.13(9) (b) (1973). Clients’ Security Fund 
10 Proposed Act §6. d Operational Expenses 
11 Fla. Stat. §608.10(5) (1973). Total Disbursement $1,375,288 
12 Proposed Act §33.1. 
13 Fla. Stat. §608.43 (1973). Excess of Receipts over Disbursements (2,558) 
14 Proposed Act §34. 
15 See, e.g., Proposed Act §54(d)-(f) Cash Balance July 1, 1973 $773,843 
(articles of incorporation); §61 (d)-(e) 


(articles of amendment). Excess of Receipts over Disbursements: 
7 Proposed Act §73. Clients’ Security Fund $30,586 
Id. §31. Building Maintenance Reserve 3,869 


18 Id. §5. Flori 
19 Id. §45. lorida Bar Center (1,954) $32,501 


2 Fla Sut §608.42 (1973). Cash Balance June 30, 1974 


22 Proposed Act §56. (To meet expenses of The Florida Bar 

23 Fla. Stat. §608.03(2)(d)(1973). for six months period ending January 

24 Proposed Act §54(3). 1, 1975, when dues are again payable.) $769,876 

25 Part II of Chapter 608, Fla. Stat., now 
provides greater flexibility in the man- 
agement of close corporations than is pro- 
vided for other corporations under the 
general provisions of Chapter 608. 

26 Proposed Act §34.1 
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$773,843 
b72,730 
86,823 

6,734 

P 


Recapitulation of Cash Balance, June 30,1974 


Barnett Bank of Tallahassee - checking............ $38,448 
Leon Federal Savings and Loan ..................-- 12,833 
2 


Clients’ Security Fund 


Building Maintenance Fund 
Leon Federal Savings and Loan Association.......... 20,128 


Equipment Reserve Fund 
6,090 


Florida Bar Center Fund 
Barnett Bank of Tallahassee 


Total Cash 116,913 


Investment in Treasury Bills: 


General Fund 
Barnett First National - Regular.................... 110,911 
Barnett First National:- Special 10,139 
Barnett First National - Dues ...................05. 343,444 
‘ 
Total General Fund Investments: 464,494 
Clients’ Security Fund 
Barnett First National Bank 188,469 
Total 769,876 


Atthe close of the fiscal year on June 30, 1974, the cash balance of The Florida Bar 
on deposit in federally insured or secured accounts was $769,876 which, in the 
opinion of the Budget Committee, should be adequate to finance the programs of 
The Florida Bar for the six months remaining in the fiscal year until January 1, 1975, 
when dues are payable. 


Budget Committee 
Andrew G. Pattillo, Jr., Chairman 
Edward J. Atkins 
James E. Cobb 
John S. Neely, Jr. 
L. David Shear 


Treasurer 
Marshall R. Cassedy 


16,568 
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“Iwish I could 
do 


but I'm jus just, 
one person: 


Do you re 
accept that? 


You'd like to help 
make the world a better 
place, but maybe you 
can’t do it alone. Then 
join together with others 
at your local church 

or synagogue. Example: 
one religious group 
helped the Navajos set 
up a cooperative trading 
post they really needed. 
This congregation 
showed what'one group 
could do. The God we 
worship expects that of 
all of us. 


Start treating your 
brothers and sisters like 
brothers and sisters. 
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20th Century Efforts 
At Legal Control 
Of Safety Problems 


BY MARSHALL S. SHAPO 


Considerable changes have 
been overtaking legal education 
in the past few years. The terrific 
strains placed upon our legal sys- 
tem by developing technology, by 
a new irreverence for authority, 
and by the recasting of old politi- 
cal boundaries have produced the 
beginnings of several revolution- 
ary evolutions in our law. 

I should like to present to you a 
capsule of how one torts teacher 
has responded to the stresses that 
events have placed on our law in 
the last decade. I want to sketch 
for you the syllabus for the first 
year course that I teach—which at 
my urging has been relabeled 
Torts and Compensation 
Systems—and thereby to sum- 
marize my teaching materials, 
which I have tentatively entitled 
Compensation Systems: Relief 
From Fortuities. I believe these 
materials represent a valid attack 
on the instructional issues which 
used to be categorized under the 
Torts heading. They are designed 
specifically for an especially 
talented student body with ex- 
tremely varied career goals. A few 
of our students will be going to the 
White House and satellite execu- 
tive agencies as well as Capitol 
Hill. Others head for big firm 
practice in any number of cities. 
Many find congenial the life of a 
small town practitioner. 

The course that I teach is de- 
signed to supply a platform from 
which all of these people may 
spring toward the next level in 
their legal education. Specifi- 
cally, it has these goals, among 
others: (1) To supply a concrete 
introduction to the legal problems 


faced by the practitioner who 
specializes in cases arising from 
personal injuries; (2) To introduce 
students to issues in social man- 
agement of physical safety prob- 
lems; by doing so, to enable them 
to make precise evaluations of 
legislative performance seen 
under a safety lens; of judicial 
craftsmanship as well; and, fi- 
nally, of the interaction of these 
elements; ((3) To introduce stu- 
dents to problems in social legis- 
lation generally; (4) Very impor- 
tantly, as we approach the last 
quarter of the 20th century, to give 
a sense of the issues that arise at 
the intersection of law and sci- 
ence; (5) Finally, to examine is- 
sues that arise in legal control of 
clusters of various kinds of power, 
ranging from intellectual power to 
physical power. 


The course tries to present is- 
sues that as a matter of practical 
preparation will train students to 
deal with problems in the general 
personal injury practice, in 
specific compensation fields like 
your own, and in the representa- 
tion of clients who seek entitle- 
ments from administrators of vari- 
ous kinds of social security and 
welfare programs. Beyond that 
there is an attempt to prepare fu- 
ture lawyers for various kinds of 
decision making—legislative, 
administrative, and executive as 
well as judicial—by providing 
them, as I have said elsewhere, 
“‘an instruction not only, as classi- 
cally, in case analysis,” but in “the 
kinds of weighing that torts has 
always taught the best.” 


In developing materials to meet 
these goals, I find that workmen’s 
compensation provides an excel- 
lent barometer and illustrator of 
issues involved in social legisla- 
tion generally; of the fundamental 
elements of substantive tort law; 
and of problems of proof. With 
particular regard to proof matters, 


the new torts way 


workmen’s compensation cases 
have shown themselves espe- 
cially helpful in developing the 
reaction of the legal system to dis- 
abling emotional problems. 


These are indeed the kinds of 
matters that form the basis for my 
introductory materials—those 
that I label “legal protection of 
citizens’ personal dignity.” After a 
close examination of the justly 
famed and intrinsically interest- 
ing case of Nader v. General 
Motors, my students confront as 
their second case the notable and 
controversial holding of the 
Michigan Supreme Court in the 
1960 case of Carter v. General 
Motors. That case may call to your 
recollection the remarkable af- 
firmance of an award to an assem- 
bly line employee for a schizo- 
phrenic breakdown suffered as a 
result of “emotional pressures en- 
countered by [him] daily in the 
performance of his work.” Using 
this case, and the Michigan stat- 
ute under which it arose, one may 
ventilate a variety of basic issues 
in workmen’s compensation: 
Under one statutory section, there 
appears the question of whether 
the injury arose out of and in the 
course of employment; under 
another, there is the question of 
whether it was characteristic of or 
peculiar to that employment. As a 
more general matter the student is 
forced to confront the issue of ag- 
gravation of a pre-existing condi- 
tion. Is there in fact a defect any- 
where inthe system? Was Carter a 
“defective” worker? Relative to 
what standard? Was the assembly 
line substandard? Of course, 
since workmen’s compensation is 
theoretically a nonfault doctrine, 
that shouldn’t make any differ- 
ence but—and it is not too early to 
provoke the students with that 
teaser—of what use is the concept 
of fault anyway? Don’t we have to 
consider the fact that the assem- 
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bly line is a highly rationalized 
process, and that there are highly 
rational things that could be done 
to shunt the Carters of the world 
away from jobs involving spe- 
cially pressurized environments? 
What will be the effects of this 
decision on the primary conduct 
of the manufacturer—on his hir- 
ing policies—and on his cost of 
production? How would the prob- 
lem have been handled before the 
advent of the workmen’s compen- 
sation statutes—and how would a 
Platonic guardian today go about 
setting up a comprehensive legis- 
lative system to maximize the 
value of production but also to 
meet the demands of compassion? 
Among other specific matters, the 
case gives the instructor an oppor- 
tunity to refer to second injury 
funds—and to the interesting 
questions they pose. We pause 
only briefly to discuss problems of 
causal connection at this point. 


The world has 
changed — and torts 
courses have changed 
since you went to school. 


We spend considerable time 
lining up and playing off a variety 
of cases which are argued back 
and forth by majority and dissent 
in Carter. These include many in- 
teresting traumatic neurosis 
cases, as well as an old Michigan 
decision involving an award for a 
cerebral hemorrhage induced by 
heat and overexertion, which has 
held not subject to review be- 
cause there was not a total lack of 
evidence on the question of 
whether the occurrence arose out 
of the course of employment. At 
this point, the semester is not yeta 
week old but the students are 
forced to confront the diametri- 
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cally opposed views of two wings 
of a court of last resort on the 
meaning of several precedents. I 
think you would be surprised at 
the high quality of their argu- 
ments this early in the game. (Last 
year I was stunned at the sophisti- 
cation of one student about the 
technical reviewability point to 
which I just adverted.) Thus, 
Carter serves as an introduction 
to quite a broad spectrum of issues 
involving legal process, social 
control of safety and law-science 
confrontations. I join it in my mat- 
erials with an excerpt from a social 
researcher's study of the mental 
health of factory workers, indicat- 
ing significant correlations be- 
tween job categories and emo- 
tional health. 


I follow Carter immediately 
with a federal district court case 
on psychological disability under 
the Social Security Act, involving 
rather detailed excerpts from re- 
ports of psychiatrists and 
other physicians about a man 
whom the hearing examiner had 
apparently concluded was a 
malingerer. I have joined to this 
some excerpts from the Supreme 
Court’s recent decision in 
Richardson v. Perales, allowing 
the use of documentary medical 
evidence from uncross-examined 
physicians. And I follow the judi- 
cial material with a summary of 
the various income maintenance 
programs available to disabled 
persons. Thus, the student begins 
his year with a substantial intro- 
duction to the body of social legis- 
lation that is designed to provide 
citizens relief for physical and 
mental suffering occasioned by 
fortuitous occurrences, many of 
which are job-centered. Although 
we then progress into an examina- 
tion of some of the technical 
building blocks of the conven- 
tional law of intentional torts, I 
emphasize that the attorney for 
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any victim of personal injury 
should be aware of the variety of 
alternative sources on which he 
may base claims on the common- 
wealth for disabilities. 

And even the intentional torts 
have changed. One boy still kicks 
a classmate in the shin, awaken- 
ing an old wound—there’s the ag- 
gravation of a pre-existing condi- 
tion again. And in the background 
there still lurks the man with the 
hatchet, brandishing it at the 
woman tavern-keeper. But the 
principal case to illustrate the rela- 
tively new tort of intentional inflic- 
tion of mental distress is Samson 
v. Southern Bell. In this 1967 
Louisiana decision, the court re- 
jects a workmen’s compensation 
claim for a nervous breakdown 
produced “solely by stress of 
one’s employment,” but holds 
that the plaintiff has stated a cause 
of action in tort by his allegations 
that the employer “knowingly 
compelled the performance of 
duties imminently dangerous to 
plaintiffs welfare, contrary to the 
communicated advice of 
plaintiffs physician” when the 
defendant “knew or should have 
known” that this “would result in 
plaintiff's mental deterioration.” 


Tort law is public law in 
disguise. 


As we proceed through out con- 
sideration of the traditional inten- 
tional tort categories, we continue 
to raise questions not only of 
compensation but of deterrence. 
And as a change of pace, to illus- 
trate the relevance of the inquiry 
to those with cosmic ambition, we 
consider a brief excerpt from an 
article in a scientific publication 
on the nuclear test ban, dealing 
with the deterrence consequenc- 
es of an underground test ban 
agreement. I need not spell out for 
you in detail the analogies that 
might be drawn between that mat- 
ter of national life and death and 
the deadly game that is played 
every day with the question of 
whether or not to use safety pre- 
cautions on dangerous industrial 
machines. Those of you who are 
occupied with questions involv- 
ing the Occupational Safety and 
Health Act know that that game 


has taken on considerable re- 
finement in the last couple of 
years. 


Of course my class considers, as 
we all did—no matter how long 
ago we went to law school—the 


-doctrine of negligence. I attempt 


to place a certain amount of 
emphasis—and fairly early in the 
game—on the planning implica- 
tions as opposed to the strictly 
litigational aspects of negligence 
law. The kind of problem that is 
involved in our simple opening 
case—involving the spacing of ta- 
bles in a banquet hall in which an 
elderly teacher trips as she at- 
tempts to leave—is functionally 
rather different from that of the 
distracted motorist who goes 
temporarily awry in an intersec- 
tion. It is much more akin, I need 
not remind you, to that of the em- 
ployer who neglects certain pos- 
sible safety precautions—or in- 
deed the employee who ignores 
them. Buc just as we are develop- 
ing the concept of fault as it is 
manifested in planning activities 
of businessmen, I urge my stu- 
dents to consider an aésertion ina 
prestigious social science period- 
ical by a researcher who claims 
that coming technological de- 
velopments on the highways will 
“by and large render obsolete the 
personal responsibility of the 
driver.” 

And on the other hand I hope to 
provoke the class with an excerpt 
from an essay that has gained fame 
over the last decade among 
academics concerned with these 
problems—an article by the 
economist Ronald Coase called 
The Problem of Social Cost. In 
this esoterically famous piece, the 
author develops what has become 
known as the Coase Theorem 
—namely that resource allocation 
will be the same whether liability 
is imposed on a party producing 
damage to another or is allowed to 
rest upon the damaged party 
—provided that market transac- 
tions are costless. This proviso 
means that it doesn’t cost any- 
thing “‘to discover who it is that 
one wishes to deal with, to inform 
people that one wishes to deal and 
on what terms, to conduct negotia- 
tions, to draw up the contract, to 
undertake the inspection needed 
to make sure that the terms of the 
contract are being observed and 
so on.” Thatis avery big qualifica- 


tion indeed. But it still enables 
one to question in the context of 
workmen’s injuries the theoreti- 
cal desirability of that prestat- 
utory world in the 19th century in 
which the employee literally bar- 
gained life and limb for his living. 
That this doctrine dies hard is 
evident in a per curiam reversal 
by the Texas Supreme Court in 
1968 of an intermediate court's 
decision in favor of a workman 
who died as a result of burns suf- 
fered when he fell into an uncov- 
ered, unfenced and unrailed vat 
containing corrosive chemicals. 
Now, with an accumulation of 
administrative determinations 
under the Occupational Safety 
and Health Act—and the begin- 
ning, of judicial case literature—I 
am beginning to raise a number of 
questions that have arisen under 
that legislation. Exemplary is the 
issue of employer responsibility 
for the actions and conduct of em- 
ployees that result in a violation of 
the Act when the employer knows 
or should have known of the pres- 
ence of the violation. More com- 
prehensive kinds of problems ap- 
pear in the recent arguments over 
asbestos tolerances and also, illus- 
tratively, in the fact that coke oven 
workers run a risk of contracting 
kidney cancer 7.5 times greater 
than that of other steel workers. 
The problems that such figures 
pose for regulation are quite sig- 
nificant. Problems of this kind 
have come into especially sharp 
focus with the discovery of the 
carcinogenic qualities of vinyl 
chloride, and the case study now 
evolving from that event is one 
with the most serious implica- 
tions. 


In my examination of theories 
of liability I want the student to 
come to grips with the problems 
posed for the visceral 
humanitarian by economic theory 
before he tries to consider the 
possibilities for relief in political 
solutions. Only then we can note a 
classic recent statement of the 
eventual sovereignty of politics 
issued by no less a figure than 
Gunnar Myrdal, writing about 
foreign assistance in the April 
1972 edition of Scientific Ameri- 
can. Myrdal says there that 
economic arguments for foreign 
aid are bankrupt and unconvinc- 
ing and that it is most appropriate 
to stress political—specifically 
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moral—arguments. Similar kinds 
of issues appear in our summary 
treatments of strict liability theory 
and of the “necessity” doctrine. 
We illustrate the latter in the tra- 
ditional manner with the famous 
case of the ship, tied to a dock 
during a storm, whose master con- 
tinues to tie on as the ropes part, 
thus battering the dock. In cases 
we discuss of both strict liability 
and necessity, conscious, deliber- 
ate action produces effects on 
wealth that are serious for the 
damaged party. Among the live is- 
sues that grow from these doc- 
trines today, a prime modern ap- 
plication, of course, appears in the 
powerful thrust of strict liability 
into products litigation. 

We also deal in some detail with 
problems of evaluating damages 
and indeed with the nature of the 
ep of advocacy—from the 

inds of arguments that one may 
make to juries to the question of 
the efficacy of the contingent fee. 


Perhaps one of the most practi- 
cal parts of the course is that deal- 
ing with proof, in which I divide 
the discussion successively into 
parts called legal quanta and sci- 
entific quanta. Under the first, we 
deal with legal standards in FELA 
cases, and with circumstantial 
evidence—generally and under 
the magnificently expansive res 
ipsa loquitur category. With the 
legal basis established we turn to 
a consideration of a number of 
cases in which the central ques- 
tion is a scientific one—of what 
happened at the molecular level. 
We learn first from a Florida ap- 
pellate case of 1970 that “expert 
testimony is not as a matter of law 
required to prove damages... 
where six lay witnesses graph- 
ically described...pollutants and 
resulting damage sustained.” 


We then consider two interest- 
ing workmen’s compensation 
cases on causation. The first of 
these is the Illinois case of 
International Harvester v. Indus- 
trial Commission, decided in 
1970, in which the court approves 
a “‘but for” or “‘a causative factor” 
text “as the measure of causal 
connection between compensa- 
ble injuries and subsequent in- 
juries and disabilities.” The court 
specifically rejects the idea that 
“compensation must be appor- 
tioned to cover only the propor- 
tion of a single disability deemed 
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to be due solely to the work injury, 
where another factor has aggra- 
vated the condition without 
claimant’s fault.” 


Perhaps the most challenging 
case in our sequence on proof is 
the recent California decision in 
McAllister v. Workmen’s Com- 
pensation Appeals’ Board, 
involving the problem of a fire- 
man who smoked—and died of 
lung cancer. In a series of 
statements—all of which could be 
very frustrating from a purely 
scientific-causation point of 
view—the court holds that 
“reasonable” or “‘probable’”’ 
causal connection will suffice. It 
says a detailed account of the al- 
leged causation, the exact amount 
of each type of smoke inhaled and 
the precise danger to the dece- 
dent might have been desirable 
but was not “a prerequisite to re- 
covery,” noting that “the precise 
toxicity of each type of pollutant 
{to which the fireman was 
exposed] alone or in combination 
with others, is still not known.” 
Finally, it holds that the smoking 
of a pack of cigarettes a day for 42 
years does not bar recovery. The 
court says that “given the present 
state of medical knowledge we 
cannot say whether it was the em- 
ployment or the cigarettes which 
‘actually’ caused the disease; we 
can only recognize that both con- 
tributed substantially to the 


likelihood of his contracting lung 
cancer.” Later, turning from or- 
ganic problems to emotional ones, 
we deal with the vexing matter of 
suicide, focusing on a case under 
the Washington workmen’s com- 
pensation legislation. The court 
in this case affirmed an award on 
the principle that suicide is com- 
pensable when it occurs because 
of “irresistible impulse, delirium 
caused by injury related drugs, 
pain, and suffering and/or other 
forms of acute dementia, any of 
which render the injured work- 
man incapable, at the pertinent 
time, of forming a volitional and 
deliberate attempt to commit 
suicide.” 

I devote a subsequent section to 
a variegated group of risk alloca- 
tion problems, emphasizing the 
question of which social account 
properly can be charged with the 
plaintiff's injury—questions of 
contribution and indemnity, for 
example. We consider here also 


the slippery classifications of 
“duty” or “proximate cause.” 
Under this category we discuss 
among other matters the rescue 
problem, and one subissue is 
whether there should be 
workmen’s compensation for res- 
cuers. 

Appropriately the last quarter of 
the course examines issues that 
arise from what I might call, for 
shorthand purposes, abuses of 
power. This is, obviously, an area 
in which judges’ political 
judgment—using that term 
broadly—becomes extremely 
important—and in which it is vital 
that decisions have the substance 
as well as the appearance of 
legitimacy. 

Those who control certain 
kinds of financial power 
—insurers for example—have 
been called to account recently, as 
in the judicial condemnation of 
bad faith in failure to settle within 
policy limits. On another tack, an 
important recent Sixth Circuit de- 
cision holds a cause of action 
stated by allegations that a com- 
pany cancelled a dentist’s insur- 
ance in an attempt to intimidate 
him in connection with his role as 
a witness against a fellow insured 
in a malpractice case. 


Coase Theorem: Resource al- 
location will be the same 
whether liability is imposed on 
a party producing damage or 
is allowed to rest on the dam- 
aged party... 


Control of physical energy may 
be viewed functionally in this 
way. The pollution problem is a 
singular manifestation, with judi- 
cial formulations of alternative 
doctrines of trespass, nuisance 
and strict liability and the consid- 
erable problems of legal tech- 
nique posed by the intersection of 
private rights with public regula- 
tion. The student must be re- 
minded here once more of 
Coase’s “theorem,” with its es- 
sential insight that when Mr. A, an 
industrialist, pollutes the land on 
which the home of Mr. F stands, 
the right and liabilities do not all 
necessarily run in favor of Mr. B. 
For Mr. B’s presence can, after all, 
be argued theoretically to be as 
much a thorn in Mr. A’s side as 
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vice versa. But again the matter of 
“transaction costs” intrudes. And 
once more the student is re- 
minded that efficiency sometimes 
must give way to fairness—or at 
least to judicial requirements 
based on mixed rationales that he 
who uses energy to the detriment 
of another must compensate him. 
Again, planning operations may 
be distinguished from more inad- 
vertent carelessness. As we are 
told in a recent distinguished arti- 
cle, the polluter “knows what he 
will do and, often, whom it will 
hurt.” 

The same kinds of issues arise 
with respect to the control of other 
kinds of industrial and commer- 
cial power. In the area of intellec- 
tual resources it is common to 
bring actions—if not always suc- 
cessful ones—for the taking of 
ideas, both published and unpub- 
lished, and as well for interfer- 
ence with goodwill. 

The area of the mass media pro- 
vides fertile ground for inquiry, 
with the judicial development 
over the last decade of constitu- 
tional principles applicable to de- 
famation and invasion of privacy. 
A question of considerable impor- 
tance which appears to be in the 
process of development, is how to 
adjust newly formulated constitu- 
tional protections to account for 
the power relationships between 
the media and the relatively help- 
less private citizen. 

At the apex of this unit, in terms 
of pedagogical interest as well as 
importance, comes the subject of 
abuse and misuse of power by the 
commonwealth and its officers. 
Here we treat problems in both 
planning and disposition of re- 
sources, arising under the Federal 
Tort Claims Act and at common 
law. Illustratively, we discuss 
materials that range from the 
enormously rich holding in the 
Texas City disaster case under the 
federal legislation to problems of 
disposition and execution in riot 
control and other forms of police 
deployment. 

(I have recently undertaken a 
major research project that will 
investigate in depth legal rela- 
tionships in these and other areas 
involving governmental control of 
power.) 

We then attack the question of 
what compensation plans should 
be constructed for the future. 
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Having talked at an earlier point 
in some detail about automobile 
compensation, we deal with 
another form of relief for par- 
ticularized _fortuities—com- 
pensation for the victims of 
crime. We then discuss a general 
proposal for broad-scale social in- 
surance for accidents. Here there 
surfaces a variation on the collat- 
eral source problem, which we 
examine earlier in the unit on 
damages. This variation is a mat- 
ter of direct relevance to you—the 
social security disability offset for 
those claimants who receive 
workmen’s compensation. As you 
know, the Supreme Court settled 
a constitutional claim adversely to 
the claimant in the recent case of 
Richardson v. Belcher. The case 
is well worth discussion from a 
pedagogical point of view be- 
cause of the problems that it poses 
for social accounting in an era 
when the overlaps are growing 
among various kinds of public and 
private benefits. It might be dif- 
ficult to explain to the claimant 
Belcher why he should be de- 
prived of full advantage of both his 
entitlements when the tort claim- 
ant typically does not forfeit his 
collateral sources. 


Efficiency sometimes must 
give way to fairness. He who 
uses energy to the detriment 
of another must compensate 
him. 


Ina section entitled “The Fron- 
tiers of Classification” we take our 
problem to a kind of cosmological 
boundary, discussing among 
others the case of Whetro v. Awk- 
erman, decided by the Michigan 
Supreme Court in 1970. That de- 
cision affirmed awards to the vic- 
tims of tornadoes—in one case toa 
man injured while working for his 
employer at a residence and in the 
other to the widow of a man killed 
when the motel in which he was 
staying on a business trip was de- 
stroyed. The court’s declaration 
that “We no longer regard an ‘act 
of God’...as a defense to a claim for 
a work injury” may have consid- 
erable reach with respect to com- 
pensation systems in general. 
One may ponder also a concurr- 
ence in which the Chief Justice 


says that it is ““a mistake to say that 
employers were absolved from 
fault” by workmen’s compensa- 
tion legislation, asserts that “fault 
is the basis of moral responsibil- 
ity,” and declares that ‘‘the 
workmen’s compensation law is 
society’s expression of the moral 
responsibility of employers and 
consumers to the workmen whose 
health and whose lives are sac- 
rificed to industrial and commer- 
cial progress and production.” 


For a group of specialists in one 
compensation area, I might stop 
this summary at that point, but 
there is one more classification 
we discuss. This is the category of 
ultimate relief—claims on and 
against the Commonwealth. Here 
we may deal with rights to medi- 
cal care, inequalities in the supply 
of municipal services, and issues 
of compensation and compulsion. 
Most poignant in the latter cate- 
gory is the question how far gov- 
ernment officials may go under 
social insurance plans to compel 
recipients to have medical treat- 
ment or to take other action in 
order to qualify for benefits. 


Elaborating this subtheme of 
“abuse of power,” we give final 
consideration to the remarkable 
development of what I have cal- 
led the “Constitutional Tort” 
under the old Ku Klux Klan Act. 
As those of you who scan the fed- 
eral advance sheets know, each 
week brings several reports of 
claims under this legislation: for 
police brutality, for the firing of 
public employees without due 
process, for the arbitrary denial of 
licenses. This, I find, is one of the 
most exciting frontiers in the sub- 
ject formerly known as torts. In 
my classroom, as you can see, the 
subject torts has changed from the 
way it was taught when you went 
to school. That is because our 
world has changed. And the 
“Constitutional Tort” is the legal 
locus where citizen remedies for 
the abuse of power, developed in 
actions brought against other pri- 
vate citizens and sometimes gov- 
ernments on common-law and 
statutory bases, merge with the ul- 
timate expression of the citizen’s 
rights in the Constitution. If, as 
my great teacher Leon Green has 
said, tort law is public law in dis- 
guise, here we have the ultimate 
vindication of the rights of the 
citizen in a democracy. O 
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Trawicks 


Florida 


Practice and 
Procedure 


1974 EDITION 


The Practicing Lawyer's $38.00 
Encyclopedia of Procedure Pus tax 


The 1974 Edition of this highly popular 
comprehensive treatise and manual covering 
all aspects of Florida practice and procedure 
is now available. 


An authoritative and practical working tool 
authored by one of the acknowledged 
experts in the field. 


Copyright 1974. 764 pages. dimensions 6 1/4" x 9 1/4" x 1 1/4" bound in brown 
Lexotone with maroon foil panels. stamped in gold foil 


THE esq HARRISON COMPANY, PUBLISHERS 


178 - 180 Pryor Street + Atlanta, Georgia 30303 
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THE WORST HANDICAP ALL: 
H . There are seven million handicapped children in America. 
NG | They need special education to develop their full potential 
6 


as people. And they have a right to that education. 


( ) the rl ht Yet less than half the children who need special education 
are getting it. 
fc ) a Vee fion For information about special education for handicapped 
children —or for help —write: 


CLOSER LQDK, BOX 1492, WASHINGTON, D:C. 20013 


U.S. Department of Health, Education & Welfare, U.S. Office of Education, Bureau of Education for the Handicapped 
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The Cardiac Candidate : 


Are You One? 


Controlling high blood 
pressure is a lifetime job. If 
you work it right, it can earn 
you a longer life. 


Dr. Elliot Rapaport, presi- 
dent of the American Heart 
Association, emphasizes the 
importance of identifying and 
controlling high blood pres- 
sure as a means of reducing 
the risk of heart attack and 
stroke. 


“High blood pressure,” he 
says, “can take years off your 
life. It’s a disease within a 
disease, and is a contributing 
factor in 500,000 of the more 
than 680,000 deaths in this 
country each year from heart 
attack and stroke. That’s why 
its control is so important.” 

The very nature of the dis- 
ease doctors sometimes call 
hypertension makes it essen- 
tial that patients get regular 
blood pressure tests and fol- 
low their doctor’s advice to 
control it. 

Dr. Rapaport points out 
that high blood pressure is a 
silent disease because there 
are no usual symptoms—you 
can have it and still feel 
healthy. And that it is a mys- 
terious disease because, in 90 
per cent of the cases, doctors 
don’t know the cause. 

“But that doesn’t mean you 
should worry unnecessarily,” 
he says. “It can easily be de- 


heart and kidney failure. It’s 
a pervasive disease. Of the 23 
million Americans who have 
high blood pressure, at least 
half don’t know it. And half 
of these aren’t being treated 
adequately or at all.” 

But Dr. Rapaport reports 
that the American Heart As- 
sociation conducts screening 
programs to find hidden hy- 
pertensives. Finding them is 
one thing, getting and keep- 
ing them under treatment is 
another. 

“Controlling high blood 
pressure,” he says, “means 
doing whatever the doctor ad- 
vises — from drug therapy to 
diet, quitting the cigarette 
habit or cutting down, and 
getting moderate daily exer- 
cise.’ 

Dr. Rapaport notes that 
the American Heart Associa- 
tion and other medical au- 
thorities have pinpointed 
what they call “risk factors” — 


conditions that lead to heart 
attack and stroke. High blood 
pressure is one. Heredity is 
another. 

“You can inherit an ab- 
normal tendency toward high 
blood pressure, as well as 
high blood cholesterol and 
diabetes — all of which in- 
crease your risk of heart at- 
tack and stroke,” he says. 
“Heredity can’t be avoided, 
of course. But by adopting a 
proper lifestyle, you can im- 
prove your chances of living a 
longer, healthier life. Only 
your doctor can determine 
your individual risk and tell 
you how to reduce it. 

“The American Heart As- 
sociation wants to help you 
help your heart,” Dr. Rapa- 
port says. “One way is to find 
out if you have high blood 
pressure. If you do, keep it 
under control. Another is to 
help your Heart Association 
witha generous contribution.” 


Leading Causes of Death in U.S.A. 


SOURCE: 1971 estimates from National Center 


for Health Statistics, U.S. Public Health 


tected through an inexpen- 
sive and painless medical 
examination. And once diag- 
nosed, it can usually be con- 
trolled . .. with your coopera- 
tion.” 

He warns that there is “no 
room for apathy where high 
blood pressure is concerned: 


“High blood pressure, 
among other things, is a ma- 
jor contributor to two of the 
nation’s major killers, heart 
attack and stroke. And it also 
plays a significant role in 


HEART ATTACK, STROKE and other cardiovascular 
diseases kill more Americans than all other causes 
combined. In 1975 these diseases will claim more than 
one million lives—53% of all deaths. During February, 
the Heart Fund campaign will seek funds to reduce 
needless death and disability by telling the public how 
to recognize the early warning signs of heart attack 
and stroke and how to reduce their risk of these killer 
diseases. 
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Continuing As State Attorney 


In your letter of September 25, 
1974, you requested an advisory 
opinion as expeditiously as possi- 
ble governing your situation: 

You are now employed as assis- 
tant state attorney in Dade County 
and were elected circuit judge of 
the Eleventh Judicial Circuit on 
September 10, to take office the 
first Tuesday after the first Mon- 
day in January, 1975. 

You ask whether as a circuit 
judge-elect, you may continue to 
act as assistant state attorney in 
the trial of cases in the circuit 
court? 

The committee, without dis- 
sent, six of nine members report- 
ing, finds no impropriety in your 
continuing as assistant state attor- 
ney trying cases in the circuit 
court until you assume the office 
of circuit judge. 

One is not bound by the Canons 
of Judicial Conduct until he leg- 
ally assumes the duties and re- 
sponsibilities of a judge, except, 
of course, a judge and a candidate 
for election to judicial office are 
bound by the same course of con- 
duct. 


Serving on Board of Directors 


By your letter of September 27, 
1974, you inquired as to whether 
you should continue as a member 
of the Board of Directors, as an 
officer, and as an active member 
of any committee of the Florida 
Heart Association after you as- 
sume the duties and respon- 
sibilities of a justice of the Florida 
Supreme Court. 


These advisory opinions for judges were 
issued by the Committee on Standards of 
Judicial Conduct, Judge Gunter Stephen- 
son, chairman. They will continue to be 
published from time to time in the Journal. 


The Committee on Standards of 
Judicial Conduct, without dis- 
sent, are of the opinion that you 
are free to serve as a member of 
the board of directors, as an of- 
ficer, and as an active member of 
any committee of the Heart As- 
sociation after you assume the 
duties of a justice of the Supreme 
Court of Florida. 

This opinion, of course, is sub- 
ject to the provisions of Canon5 B, 
(2) and (3), a judge should be sure 
that the prestige of his office will 
not be utilized for the solicitation 
of funds; he should not be a 
speaker or guest of honor at fund 
raising events and should not give 
investment advice to charitable 
organizations. 


Serving With Guidance Clinic 


Inquiry: 

I read with dismay the recently 
published opinion of the Commit- 
tee on Standards of Judicial Con- 
duct concerning membership on 
the board of directors of a gui- 
dance clinic. (The Florida Bar 
Journal, Vol. 48, No. 8, August, 
1974). This opinion of January 16, 
1973, indicates service on such a 
board would be “inconsistent” 
with what is now Canon 5 B(1) of 
the Code of Judicial Conduct. 
“... because the guidance clinic 
would be involved in court pro- 
ceedings which very likely would 
be of an adversary nature.” 

I am currently a member of the 
board of directors of the Sarasota 
Guidance Clinic, Inc., a nonprofit 
corporation, which is responsible 
for the delivery of various mental 
health services in the community. 
Funding is obtained through the 
Division of Mental Health, local 
government, and private con- 
tributions. The clinic is also de- 
signated receiving facility under 
the Baker Act and administers 


funds used to implement the Act 
in this community. 

As a circuit judge, I have pre- 
sided at Baker Act hearings and 
will probably do so in the future. 
The clinic, however, is not a party 
in these hearings in the usual 
sense. 

The only other court proceed- 
ings involving the clinic was a 
“friendly” declaratory action in 
which I took no part in the deci- 
sion to file suit. It was heard, of 
course, by another judge. 

Until I read the committee’s 
opinion, I was under the impres- 
sion that neither of the above situ- 
ations constituted “... proceed- 
ings that would ordinarily come 
before him (the judge)” or that the 
clinic was “.. . regularly engaged 
in adversary proceedings in any 
court.” 

Please advise me as to whether 
the committee feels my member- 
ship and service on the board of 
directors of the Sarasota Guidance 
Clinic, Inc., would be inconsis- 
tent with Canon 5 B(1) and thus 
require my resignation. 
Response from Committee: 

It is the consensus of the com- 
mittee that Guidance Clinic mat- 
ters may be involved regularly in 
the circuit court regarding Baker 
Act proceedings. 

It is suggested that while the 
“clinic” is not a named party in 
the hearings, it could be a real 
party in interest via policies and 
other matters. Therefore, it is sug- 
gested that your services as a 
member of the Board of Directors 
of the Guidance Clinic may be in- 
consistent with Canon 5 B(1). The 
committee adheres to its opinion 
dated January 16, 1973. 


GUNTER STEPHENSON, 
Chairman 

Committee on Standards. 
of Judicial Conduct 
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Florida Bar 

insurance 
can ease the pain 
major medical 
expenses! 


S/T 


The Florida Bar Major Medical Expense Plan has 

three major advantages. It supplements your existing 

health insurance without duplicating benefits you already 

have. It lets you choose the deductible amount. And its benefits are geared 
to today’s high medical care costs. 


This specially-designed insurance is available to all Florida Bar members 
and their employees. Dependent protection is available too. 


Call for complete details today! 


Poe and 
Associates, Inc. 


813/228-7361 

Administrators for 

The Florida Bar insurance plans 

P.O. Box 1348/ Tampa, Florida 33601 
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Florida Bar 
insurance 


can provide your 
with 
worth 
security! 


The Florida Bar Life Insurance Plan can be an important part of your 
estate, key man or partnership planning. It offers these major advantages: 


Each insured receives an individual convertible term policy, 
non-cancellable and guaranteed renewable to age 70. 


A double indemnity benefit pays twice the coverage amount in the 
event of accidental death before age 65. 


You are eligible for this insurance if you are a member of The Florida Bar 
or a fulltime employee of a member, under age 65, qualified by health 
and actively engaged in your profession for remuneration. 


Call for complete details today! 


Poe and 
Associates, Inc. 


813/228-7361 

Adrainistrators for 

The Florida Bar insurance plans 

P.O. Box 1348/ Tampa, Florida 33601 
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Florida Bar 


insurance 
can keep disabling 
injury 


from your 
income! 


The Florida Bar Disability Income Plan can keep a disabling 
injury or illness from wrecking your financial security. It offers these 
important advantages: 


Accident benefits begin the first day you're disabled. 


Sickness benefits begin with the eighth day of disability or the first 
day of hospitalization, whichever is earlier. 


You may choose to have benefits start later, at a lower premium. 


You may choose from three different plans, with income benefits as high 
as $400 a week. Special features include accidental death, 
dismemberment, non-disabling injuries and waiver of premium. 


Call for complete details today! 


Poe and 
Associates, Inc. 


813/228-7361 

Administrators for 

The Florida Bar insurance plans 

P.O. Box 1348/ Tampa, Florida 33601 
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Florida Bar insurance plans: 
protection you can count 
from people you can count on. 


Lawyer’s Liability Package 

Professional liability, offices premises liability, personal injury liability 
and employer’s non-owned liability insurance plus professional 
property coverage. All in one comprehensive package plan. 


Accidental Death and Dismemberment 


Around-the-clock worldwide protection, with principal sum benefits 
adjusted to your needs. Individual and family plans available. 


Workmen’s Compensation 
Coverage for your statutory liability under Florida’s Workmen's 
Compensation Law. 


Write for descriptive literature or call for details today! 


Poe and 
Associates, Inc. 


813/228-7361 

Administrators for 

‘The Florida Bar insurance plans 
P.O. Box 1348/ Tampa, Florida 33601 


Poe and Associates, Inc. 
P.O. Box 1348 
Tampa, Florida 33601 
Please send me current information on the following insurance plans for 
members of The Florida Bar: 
0 Major Medical Expense 0 Accidental Death and 
0 Life Insurance Dismemberment 
0) Disability income O Lawyer's Liability 
Workmen's Compensation 
(1) Have your representative contact me to review the insurance pians. 


Name 


Address 


City 


Business Telephone Date 
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UPL OPINIONS 


Revised Advisory Opinion 73-1 


Advisory Opinion 73-1 con- 
sidered the question whether it is 
the unauthorized practice of law 
for a person to represent others 
before a zoning board for com- 
pensation, where such person is 
not a member of The Florida Bar. 
The conclusion of the standing 
committee was that a person who 
is not a member of The Florida 
Bar may not practice before a zon- 
ing board on behalf of another as a 
zoning consultant or advisor for 
the purpose of obtaining zoning 
relief for another. 

Advisory Opinion 73-1 has 
been revised, and the following 
language has been added to the 
opinion: 

It is not the intent of this opinion to ex- 
clude the appearance of engineers, ar- 
chitects, surveyors, or any other nonlawyer 
expert before a zoning board. certainly 
such persons may appear as expert witnes- 
ses. However, the expert must appear in 
the capacity of a witness rather than as a 
person representing the owner as an advo- 
cate. 

It is also not the intent of this opinion to 
compromise the right of an individual 
owner to represent himself and, in addi- 
tion, offer testimony of an expert witness. 
Such an owner clearly holds this right, and 
no unauthorized practice of law is in- 
volved in such representation. 


Advisory Opinion 74-1 


This committee has recon- 
sidered Advisory Opinion 73-2 
which is hereby vacated and 
superseded. (Advisory Opinion 
73-2 considered the question of 
participation by a non-Florida at- 
torney in two arbitration proceed- 
ings within the State of Florida. 
The proceedings were not con- 
ducted pursuant to the provisions 
of the National Labor Relations 
Act.) 

The representation of another 
person in an arbitration proceed- 
ing involving the presentation of 
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evidence, examination and 
cross-examination of witnesses, 
consideration and presentation of 
questions of law, and decisions af- 
fecting the legal rights of the party 
to the arbitration proceeding is, in 
fact, the practice of law and where 
such activities are carried on in 
the State of Florida by an indi- 
vidual not a member of The 
Florida Bar, and where there has 
not been federal preemption, 
such activities are indeed the un- 
authorized practice of law. 


Advisory Opinion 74-2 


The committee has received a 
request for an opinion regarding 
the following question: 

Is it the unauthorized practice 
of law for a nonlawyer to repres- 
ent others before appeals referees 
and the Industrial Relations 
Commission in unemployment 
compensation litigation? 

A closely related question was 
presented to this committee in 
Advisory Opinion 73-4, i.e., 
whether it is the unauthorized 
practice of law for a nonlawyer to 
represent others before referees 
and the Industrial Relations 
commission in workmen’s com- 
pensation litigation? The conclu- 
sion of the committee was that 
such representation indeed con- 
stituted the unauthorized practice 
of law. The authorities cited and 
reasoning employed in that opin- 
ion are equally applicable to the 
issue of representation by non- 
lawyers in unemployment com- 
pensation proceedings, and the 
committee adopts by reference 
those portions of opinion 73-4 
which formed the basis for the 
committee’s conclusion therein. 

The question before us has 
been the subject of litigation in 
other jurisdictions. 

Kentucky State Bar Association 
v. Henry Vogt Machine Company, 


416 S.W. 2d 727 (Ky. Ct. App. 
1967), involved an original pro- 
ceeding on a charge of unau- 
thorized practice of law by a non- 
lawyer who appeared in an un- 
employment compensation case 
before a referee of the Unem- 
ployment Insurance Commission. 
The nonlawyer appeared in the 
capacity of an agent for the corpo- 
ration, and in so acting, objected 
to motions and examined and 
cross examined witnesses. The 
Court of Appeals of Kentucky 
held that the agent, the corpora- 
tion, its employees, and any rep- 
resentatives who were not 
licensed attorneys were perma- 
nently enjoined from making 
legal objections and from examin- 
ing witnesses in hearings before 
referees of the Unemployment 
Insurance Commission. 


In Appeal of Bailey, 137 N.E. 
2d 528 (ohio Ct. App. 1956), the 
court affirmed a decision of the 
Court of Common Pleas of Ohio 
[reported as In re Unauthorized 
Practice of Law in Lucas County, 
160 N.E. 2d 423 (C.P. Ohio 1955)], 
finding that Mr. Bailey had en- 
gaged in the unauthorized prac- 
tice of law by acting as a represen- 
tative of persons and firms in pro- 
ceedings involving claims for 
state unemployment compensa- 
tion before referees, the Ohio 
Bureau of Unemployment Com- 
pensation and the Board of Re- 
view. In such proceedings, Mr. 
Bailey examined and cross ex- 
amined claimants and witnesses; 
rendered opinions to his clients as 
to whether the claim would be 
approved or rejected upon the 
evidence, the law, and the rules 
and regulations of the bureau; and 
prepared and filed appeals and 
notices of appeal. As stated above, 
the lower court found and the 
Caurt of Appeals of Ohio agreed 
that such activities, when con- 
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UPL OPINIONS 


ducted by a nonlawyer, consti- 
tuted the unauthorized practice of 
law. 

R. E. Harrington, Inc. v. Wind- 
miller, 177 N.E. 2d 816 (Colum- 
bus, Ohio Mun. Ct. 1961), in- 
volved, inter alia, an action for 
breach of contract in which the 
corporation contracted to appear 
at hearings before the Unem- 
ployment and Workmen’s Com- 
pensation Commission in a rep- 
resentative capacity for the pur- 
pose of securing and maintaining 
the lowest possible rates for em- 
ployers and opposing claimants. 
The court held the contract to be 
unenforceable and contrary to 
public policy because it consti- 
tuted a contract to perform ser- 
vices which constitute the unau- 
thorized practice of law. 

In Hoffmeister v. Faerber, 293 
S.W. 2d 554 (Mo. 1955), the re- 
spondent was found guilty of en- 
gaging in the unauthorized prac- 
tice of law and enjoined from inter 
alia: ““7—Appearing as a rep- 
resentative of any person, firm or 
corporation before any referee of 
the Unemployment Compensa- 
tion Commission of Missouri,” (at 
555) 

The committee feels that the 
foregoing decisions are correct in 
reference to the issue of represen- 
tation by nonlawyers in unem- 
ployment compensation proceed- 
ings. 


Atthe heart of these decisions is 
the principle that only a licensed 
attorney is qualified to engage in 
activities which constitute the 
practice of law. The fact that such 
activities occur in an administra- 
tive tribunal and not in a court of 
law is irrelevant. It is the charac- 
ter of the act which is the decisive 
factor in determining whether it 
constitutes the practice of law 
—not the place where the act oc- 
curs. State ex rel. The Florida Bar 
v. Sperry, 140 So. 2d 587 (Fla. 
1962), vacated on other grounds, 
373 U.S. 579 (1963). In unem- 
ployment compensation proceed- 
ings, the claimant is opposed to an 
employer, i.e., their interests are 
conflicting. Those who represent 
the respective parties must be ad- 


vocates. They must know the law 
as well as appropriate rules and 
regulations in order to completely 
advise and represent their clients. 
Representation of legal rights as 
an advocate clearly falls within 
the ambit of the “practice of law” 
as defined by the Supreme Court 
of Florida. 

See e.g., The Florida Bar v. 
Town, 174 So. 2d 395 (Fla. 1965), 
quoting State ex rel. Sperry v. The 
Florida Bar, supra. 

Based upon the foregoing, it is 
the opinion of this committee that 
representation by those who are 
not members of The Florida Bar 
before appeals referees and the 
Industrial Relations Commission 
in unemployment compensation 
litigation constitutes the unau- 
thorized practice of law. 


Advisory Opinion 74-5 


The committee has received a 
request for an opinion from the 
city attorney of a Florida munici- 
pality. The factual © ackground 
and question follows: 

The municipality has created a 
position of “Police Legal Ad- 
visor.” It has hired a non-Florida 
attorney to fill this position at the 
present time. He is a member in 
good standing of a bar in another 
state. Considering the below- 
described job specifications, is he 
engaged in the unauthorized 
practice of law? 


Police Legal Advisor-Job Specifi- 
cations 

This is responsible professional 
legal work in assisting and advis- 
ing police officers on legal ques- 


tions concerning the performance 
of their duties. 


Distinguishing Characteristics of 
the Class 

An employee occupying a posi- 
tion allocated to this class pro- 
vides legal assistance and coun- 
seling to the police officers of 
Daytona Beach and other police 
officers in Volusia County. Legal 
matters may be referred directly 
to the police legal advisor ver- 
bally or in writing and his assist- 


ance will be in verbal or written 
form, or both, depending on the 
requirements of the individual 
situations. The incumbent serves 
under the general direction of the 
police chief (or his designated 
representative) who reviews the 
incumbent’s work through evalu- 
ation of results achieved. 


Examples of Work Performed 


Prepare and publish legal opin- 
ions and guidelines for all officers 
to follow when dealing with com- 
mon procedural field problems. 

Be available, day or night, to of- 
ficers of all ranks for consultation 
on specific cases. 

Assist police officers in in- 
stances where they become in- 
volved in civil suits arising from 
the performance of their duties. 

Maintain close liaison with the 
various courts and prosecutors 
who hear cases made by depart- 
ment officers for the purpose of 
developing new presentation 
procedures more acceptable to 
the courts. 

Attend department staff meet- 
ings where his advice may be 
sought in relation to the legality of 
proposed policies and proce- 
dures. 

Advise and assist police officers 
on search warrant process, arrest 
warrants, seizure of evidence and 
contraband, civil disorder proce- 
dures, crime scene search limita- 
tions, and in the preparation of re- 
quests for legal documents such 
as subpoena duces tecum and in- 
junctions. 

Assist police officers by legal 
advice at such crime scenes as 
homicide, rape, manslaughter, 
narcotics violations, and unlawful 
assemblies in order to insure use 
of procedures acceptable to the 
courts. 

Assist police officers with inter- 
views and interrogation of sus- 
pects in custody for serious crimes 
to ensure that statements and con- 
fessions made will be acceptable 
to the courts. 

Work with the training officer in 
preparing in-service training bul- 
letins and educational programs. 
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Required Knowledges and Skills 


Admission to The Florida Bar 
and one year experience in the 
practice of criminal law or related 
law enforcement or criminal jus- 
tice activity. Additionally, the in- 
cumbent will obtain. an 
instructor’s certification from the 
Police Standards Council and the 
Department of Education.” 

The committee would first 
note that under “Required Know- 
ledges and Skills,” the individual 
designated to fill the position of 
“Police Legal Advisor” must be 
admitted to The Florida Bar. The 
committee believes this re- 
quirement is necessary in order to 
comply with Article II, Section 2, 
of the Integration Rule of The 
Florida Bar: 


No person shall engage in any way in the 
practice of law in this state unless such 
person is an active member of The Florida 
Bar in good standing except that a practic- 
ing attorney of another state, in good stand- 
ing, who has professional business in a 
court of record of this state may, upon mo- 
tion, be permitted to practice for the pur- 
pose of such business only, when it is 
made to appear that he has associated and 
appearing with him in such business an 
active member of The Florida Bar. 


In State ex rel. The Florida Bar 
v. Sperry, 140 So. 2d 587 (Fla. 
1962), vacated on other grounds, 
373 U.S. 579 (1963), the Supreme 
Court of Florida stated: 


It is generally understood that the per- 
formance of services in representing 
another before the courts is the practice of 
law. But the practice of law also includes 
the giving of legal advice and counsel to 
others as to their rights and obligations 
under the law and the preparation of legal 
instruments, including contracts, by which 
legal rights are either obtained, secured or 
given away, although such matters may not 
then or ever be the subject of proceed- 
ings in a court. 

We think that in determining whether 
the giving of advice and counsel and the 
performance of services in legal matters for 
compensation constitute the practice of 
law it is safe to follow the rule that if the 
giving of such advice and performance of 
such services affect important rights of a 
person under the law, and if the reasonable 
protection of the rights and property of 
those advised and served requires that the 
persons giving such advice possess legal 
skill and a knowledge of the law greater 
than that possessed by the average citizen, 
then the giving of such advice and the per- 
formance of such services by one for 
another as a course of conduct constitute 
the practice of law. 


From this broad definition and 
subsequent unauthorized prac- 
tice of law decisions, it is clear 
that the rendition of legal advice 
and the preparation of legal 
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documents constitute the practice 
of law. See e.g., The Florida Bar v. 
Keehley, 190 So. 2d 173 (Fla. 
1966); The Florida Bar v. Ameri- 
can Legal and Business Forms, 
Inc., 274 So. 2d 225 (Fla. 1973). 
On the basis of the above- 
quoted job specifications and the 
rules and legal precedent estab- 
lished by the Supreme Court of 
Florida, this committee con- 


cludes that only a licensed 
Florida attorney may engage in 
the aforesaid activities of police 
legal advisor. 


Unauthorized Practice of Law 


Committee 


By: Leonard Rivkind 
Chairman 


Custom designed 
binders for your 
Florida Bar Journal 


the Journal accessible while storing one year’s issues. Clear pocket for labeling 
year and volume. Now with extra wire for all 11 issues. 


Order yours today! $3.50 includes shipping. 
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Articles for the Journal 
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CORPORATION. BANKING BUSINESS 


The Proposed Bankruptcy Administration 


There is now pending in Con- 
gress a bill that proposes a 
thorough revision of the Bank- 
ruptcy Act. It includes creation of 
a federal administrative agency 
with offices in every sizable town 
to counsel the public free of 
charge concerning filing bank- 
ruptcy or a related proceeding. 
The agency will also prepare and 
file pleadings necessary for bank- 
ruptcy proceedings free of charge. 

This bill is known as H.R. 10792 
and S. 2565. It was drafted by the 
Commission on Bankruptcy Laws 
of the United States. In 1970, 
Congress created the commission 
to “study, analyze, and evaluate 
and recommend changes” in the 
Bankruptcy Act.! The members of 
the commission consisted of eight 
people appointed two each by the 
House of Representatives, the 
Senate, the Chief Justice and the 
President. The commission con- 
ducted extensive studies of the 
bankruptcy laws and rendered a 
long report in July, 1973, which 
included a proposed revised Bank- 
ruptcy Act incorporating the re- 
commendations of the 
commission.? One of the major 
proposed changes is the creation 
of an adminstrative agency to be 
called the United States Bank- 
ruptcy Administration. The crea- 
tion of this agency is designed to 


This column was written by Jules S. 
Cohen, Orlando, on behalf of the Cor- 
poration, Banking and Business Law 
Section, Marvin Barkin, chairman. 

Cohen received the bachelor’s de- 
gree with honors from the University 
of Florida, and the J. D. from Harvard 
Law School. 


cure ills which the commission 
believes exist in the present sys- 
tem. 


Problems Under Present System 


The commission listed as prob- 
lems under the present system the 
increasing number of consumer 
bankruptcies, high administrative 
costs which produce relatively 
small benefit to unsecured cre- 
ditors, inadequacy of the relief 
available to debtors, and lack of 
uniformity in the practices of the 
courts.? The creation of the Bank- 
ruptcy Administration by the 
proposed act is designed as the 
major curative feature for these 
problems. The proposed ad- 
ministration is best described by 
referring to the provisions of the 
proposed act. The section num- 
bers following refer to the sec- 
tions of H.R. 10792. 


Structure of Agency 


The administration is created as 
an independent establishment in 
the executive branch of govern- 
ment of the United States. 3-101. 
It is to be headed by an executive 
officer known as the adminis- 
trator, who is to be appointed by 
the President with the advice and 
consent of the Senate and who is 
to serve for a term of seven years. 
3-102(a). 

The administration is to estab- 
lish several hundred local offices 
throughout the nation distributed 
and staffed so as to facilitate the 
discharge of the administration’s 
duties and assure nationwide ac- 


cessibility of its services. 
3-103(b).4 
Duties of the Agency 


The administration is to coun- 
sel consumers concerning the re- 
lief available to them under the 


Bankruptcy Act. The authors of 
the act have stated that it is con- 
templated that the administration 
will not only counsel debtors but 
will also prepare for them their | 
petitions, statement of affairs and 
schedules of assets and liabilities 


if the debtors desire for the ad- 


ministration to perform this serv- 
ice for them. The authors have 
also stated that debtors may be 
represented by private attorneys 
who may perform this service if 
the debtors desire. 

The proposed act provides that 
the administration will serve as 
trustee in all cases unless 35% of 
the creditors in dollar amount 
make a written request for elec- 
tion of a private trustee. 3-202(b); 
5-101(a). The practical effect of 
these provisions appears to be 
that the administration will serve 
as trustee in practically every 
case. 

In addition to counselling debt- 
ors and serving as trustee, the 
administration is to perform other 
duties assigned to it under the 
proposed act. 3-201. These duties 
generally include all of the ad- 
ministrative functions which are 
now performed by or supervised 
by the Bankruptcy Court, such as 
sending notices to creditors, 
4-307; employing attorneys, ac- 
countants, appraisers and auc- 
tioneers, 4-309; ordering the ex- 
amination of any person and pre- 
siding at such an examination and 
issuing subpoenas to compel the 
attendance of any person for ex- 
amination, 4-310; examining ex- 
cessive payments to debtors’ at- 
torneys, 4-311; closing and re- 
opening cases, 4-315; and ap- 
pointment of creditors’ commit- 
tees, 5-102. 

In reorganization cases it is 
proposed that the administration 
will appoint the trustee, if one is 
appointed, subject to the approval 
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of the court, 7-102(c); authorize 
the trustee or debtor to operate 
the business, 7-104, and borrow 
money, 7-106; divide creditors 
into classes, 7-302; permit modifi- 
cation of a plan of reorganization, 
7-305; file with the court an advis- 
ory report concerning plans of 
reorganization, 7-306(b); promul- 
gate rules for the solicitation of 
acceptances of plans, 7-308; and 
object to confirmation, 7-310(b). 
In liquidating bankruptcies, the 
administration is given the power 
to disallow claims, 4-402; au- 
thorize the assumption or rejec- 
tion of executory contracts, 4-602; 
and authorize the abandonment of 
burdensome assets, 4-611. 

Since the administration will 
perform all the administrative 
functions now performed by the 
Bankruptcy Court, the jurisdic- 
tion of the court will be limited to 
the determination of controver- 
sies arising out of bankruptcy 
cases, and the determination of 
applications for authority to sell or 
lease substantially all of the prop- 
erty of the debtor in a reorganiza- 
tion case, for the approval, con- 
firmation, rejection or setting 
aside of a plan of reorganization, 
for allowance of fees, for dismissal 
of a reorganization case and a few 
other matters enumerated in Sec- 
tion 3-201. 


The Judge’s Bill 


The National Conference of 
Bankruptcy Judges has studied 
the commission report and the 
proposed bill drafted by the 
commission. The Bankruptcy 
Judges Conference has drafted an 
alternative bill which also is 
being considered by Congress. It 
is H.R. 16643 and S. 4046 and is 
commonly knownas “The judges’ 
bill.” The section numbers fol- 
lowing refer to the section of that 
bill. 

The judges’ bill provides for an 
alternative to the administrative 
agency created by the 
commission’s bill. In the judges’ 
bill the duties and powers of the 
already existing director of the 
administrative office of the Unit- 
ed States Courts are expanded. 
The proposal establishes within 
the administrative office a branch 
of bankruptcy administration. It 
contemplates that the branch of 
bankruptcy administration will es- 
tablish local offices in conjunction 
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with bankruptcy courts. 

The judges’ bill grants to the di- 
rector of the administrative office 
the authority to adopt rules and 
regulations, 4-301; establish a 
panel of bankruptcy trustees, 
4-301; appoint trustees, 4-302; 
and a creditors’ committee, upon 
the failure of the creditors to elect 
one, 8-101(a); and serve as receiv- 
ing and disbursing agency for 
bankruptcy estates, 4-308. 

The judges’ bill also provides 
that the director will assist eligi- 
ble individuals in the preparation 
of — bankruptcy petitions, 
schedules and other papers, 
4-203. It provides that the ad- 
ministration will not inquire of 
the bankrupt in preparation of 
such papers concerning certain 
sensitive questions in the state- 
ment of affairs that may bear upon 
the bankrupt’s right to a dis- 
charge. The administration is au- 
thorized to render this assistance 
to the debtor at no charge. The 
administration will then refer the 
debtor to an attorney for counsel- 
ling on the selection of a remedy. 
The director is not permitted to 
recommend attorneys but may 
furnish the debtor a list of attor- 
neys who have agreed to repre- 
sent consumer debtors at rates not 
to exceed those fixed by the direc- 
tor, 4-203. 


Bankruptcies Increasing 


Since the purpose of the 
commission’s report and pro- 
posed act is to cure the problems 
which it concluded existed in the 
present system, it is fair to con- 
sider the proposed bankruptcy 
administration in the light of the 
problems sought to be cured. 

The first problem which the 
commission felt existed was the 
increasing number of consumer 
bankruptcies since 1946. The 
commission stated that debtors 
were not being adequately ad- 
vised of the availability of a Chap- 
ter XIII wage earner plan as an 
alternative to straight 
bankruptcy.5 The counselling 
function of the agency is intended 
to make debtors aware of this al- 
ternative and thereby decrease 
the number of straight bankruptcy 
filings. 

If the commission is correct in 
saying that debtors are not being 
adequately advised of the wage 
earner plan alternative, this prob- 


lem could be economically elimi-. 
nated by educating the bar about 
this alternative and its duty to in- 
form debtors of it. 

Making the proposed agency 
the counsellor to inform debtors 
will not decrease bankruptcies 
and increase wage earners’ plans. 
Wage earner plans will continue 
to be unattractive since they carry 
the stigma of bankruptcy because 
they are proceedings in bank- 
ruptcy court. Moreover, prospec- 
tive bankrupts have few, if any, 
assets to preserve through a wage 
earners’ plan. Having few assets, 
they have little to lose ina straight 
bankruptcy. In straight bank- 
ruptcy, debtors do not pay any- 
thing on old debts. Since they 
have no assets to preserve, there is 
no incentive to pay on old debts 
through a wage earners’ plan. The 
creation of the bankruptcy ad- 
ministration would further in- 
crease the number of consumer 
bankruptcies filed. The bank- 
ruptcy administration would have 
as many offices nationwide as 
necessary to make its services a- 
vailable to debtors. It would offer 
free counselling to debtors and 
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would, if the debtors desire, pre- 
pare their pleadings for them. 

This would inevitably increase 
the number of filings of bank- 
ruptcy by consumers. Many pro- 
spective bankrupts do not file bank- 
ruptcy today because they do not 
have the filing fee and the 
attorneys fee. When the 
attorney's fee is eliminated as a 
requirement of filing bankruptcy 
there could only be a dramatic and 
rapid increase in the number of 
bankruptcies filed. 

It may well be true that access 
to a judicial remedy should not 
depend upon one’s ability to pay 
an attorney's fee. That, however, 
is not the problem under discus- 
sion at this point with which the 
commission proposes to deal. It 
proposes to decrease the number 
of consumer bankruptcies. The 
wide availability of the 
administration’s services will 
promote further increases. 

The judges’ bill also provides 
for a counselling function for its 
administration. However, the 
proposed activity is not as wide- 
spread. The administration’s of- 
fices will be located in conjunc- 
tion with the bankruptcy courts. 
Under the commission’s bill it is 
contemplated that there will be 
offices in every sizable town. 


Little Money Produced 
For Creditors 


The second problem which the 
commission felt exists in the pres- 
ent system is the administrative 
cost of the present system and rel- 
atively small benefit to unse- 
cured creditors. The commission 
believes that an administrative 
agency can more efficiently and 
economically perform the ad- 
ministrative functions of the bank- 
ruptcy court. 

One may question whether the 
commission accurately defined 
the causes of the relatively small 
dividends produced for creditors. 
The commission overlooked en- 
tirely the advent of the Uniform 
Commercial Code and its provi- 
sion for inventory financing 
which allows the creation of liens 


on inventory and therefore pro- 
motes the widespread use of this 
type of financing. The result is 
that when a business having an 
inventory files bankruptcy in 
most cases today that inventory is 
under a lien which is greater than 
the value of the inventory, leaving 
no equity to be liquidated for the 
unsecured creditors. 

Moreover, the commission it- 
self points out that 90% of the 
bankruptcy filings are consumer 
cases. By their nature these cases 
involve very few assets since most 
consumers exhaust their assets, if 
any, by the time they arrive at the 
point where they need to file bank- 
ruptcy. 

The commission also fails to 
take into account in this regard 
that in any bankruptcy where as- 
sets are liquidated that the United 
States Government has a priority 
claim for all taxes due for the past 
three years. That claim must be 
paid in full before any dividend 
can be paid to unsecured cred- 
itors. Creation of the administra- 
tive agency will have no effect on 
these reasons for the lack of assets 
in bankruptcies available for li- 
quidation for the benefit of un- 
secured creditors. 

The commission states that the 
present system costs $17 million 
annually to operate. It does not 
present an estimate of the cost of 
the operation of‘its proposed sys- 
tem including the creation and 
operation of a nationwide ad- 
ministrative agency with several 
hundred local offices. 

The judges’ bill follows the 
philosophy that administrative 
tasks can be performed more effi- 
ciently by an administrative 
agency than by a court. It, how- 
ever, creates that agency within 
the present administrative office 
of the federal courts. This seems 
simpler and more economical 
than creating a new separate fed- 
eral agency in the executive 
branch. 


inadequacy of Relief to Debtors 


The next problem considered 
by the commission was the inade- 
quacy of relief to debtors under 


the present system. One of the 
problems contributing to this, ac- 
cording to the commission, was 
that debtors have not been obtain- 
ing adequate advice under the 
present system. The commission 
has stated that the average con- 
sumer bankrupt has no under- 
standing of what has happened to 
him or what his rights are after the 
proceeding is concluded.® This 
clearly is an indictment of the 
quality of the services which at- 
torneys are rendering to bank- 
rupts. 

Let us assume for purposes of 
discussion that this criticism is 
justified and that attorneys are not 
rendering the highest quality 
services to bankrupts. The com- 
mission proposes to correct this 
by the creation of a nationwide 
administrative agency with of- 
fices easily accessible to the pub- 
lic nationwide to render counsel- 
ling services. It would seem that a 
much more economical, efficient 
and effective method would be to 
provide for increased continuing 
legal education of lawyers in the 
bankruptcy field. There is no as- 
surance that higher quality serv- 
ices will be rendered by an ad- 
ministrative agency than will be 
rendered by private attorneys. 


Moreover, if the inadequate 
quality of services rendered by at- 
torneys in this field is a reason for 
creating a nationwide administra- 
tive agency, then the same could 
be said in any field of law in which 
a study showed that clients were 
not receiving the highest quality 
of legal services. Why could it not 
be argued with equal force that a 
nationwide administrative 
agency should be created to ren- 
der advice to the public concern- 
ing divorce, alimony, child sup- 
port and related matters, or con- 
cerning personal injury law, or 
workmen’s compensation law, or 
any other field of the law. 

The commission was also con- 
cerned that there are debtors who 
need to file a bankruptcy proceed- 
ing but cannot do so because they 
cannot afford the attorney’s fee. 
Their solution is to have the 
agency give advice and prepare 
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pleadings free of charge. 

The judges’ bill solves this 
problem by having the administ- 
ration render free advice, prepare 
most of the pleadings, and then 
send the debtor to an attorney 
who will represent him for less 
than the present rate. The 
commission’s bill, by making the 
agency the counsellor to the bank- 
rupt and also his trustee, creates a 
serious conflict of interest on the 
part of the agency. 


Conflict of Interest 


In counselling the debtor, the 
administration will inevitably ob- 
tain information from him con- 
cerning his affairs which might 
well constitute grounds for object- 
ing to his discharge, bringing 
criminal action against him, de- 
termining that a debt is nondis- 
chargeable, disallowing his claim 
of exemption, and requiring him 
to turn over property. 

In its role as trustee, the ad- 
ministration may use information 
which it has obtained in counsel- 
ling the debtor to oppose the 
debtor’s interest by objecting to 
his discharge, applying to have a 
debt adjudged to be nondischarge- 
able, disallowing his claim of ex- 
emption, or transmitting informa- 
tion to the U.S. attorney for crimi- 
nal prosecution. The agency is 
thus put on both sides of several 
potential controversies. 

This problem may arise in 
numerous ways. For example, if 
the debtor made a transfer within 
one year with the intention of de- 
frauding creditors, this would 
constitute a ground for objecting 
to his discharge. Should the ad- 
ministration in counselling him 
advise him that if he waits more 
than one year after the transfer 
and then files bankruptcy that this 
will no longer constitute a ground 
for discharge because the transfer 
took place more than one year be- 
fore the filing? This would be ap- 
propriate, legitimate, and valu- 
able advice for one who is coun- 
selling the debtor with the 
debtor’s interest at heart. How- 
ever, the administration is going 
to serve as trustee in the case, and 
as such, is the representative of 
the unsecured creditors. As the 
prospective trustee, it would be 
delighted to encourage the bank- 


VOL. 49, NUMBER 1 - JANUARY, 1975 


rupt to file bankruptcy, then ob- 
ject to his discharge, and have the 
discharge denied, resulting in the 
debtor owing all of his debts for 
the rest of his life. This would be a 
result which would be of great 
value to the unsecured creditors 
whom the administration repre- 
sents as trustee. 

Suppose again that a debtor 
owns real estate on which there is 
a house which the debtor is not 
occupying. A counsellor to the 
debtor should tell him that under 
Florida law, for example, if he will 
occupy the house with a member 
of his family before filing bank- 
ruptcy then he will be able to 
keep the house as exempt prop- 
erty since it will be his home- 
stead. The administration as coun- 
sellor to the debtor should give 
him this advice. However, the 
administration as prospective 
trustee and representative of the 
unsecured creditors should not 
give him this advice, because to 
do so will make the homestead 
exempt and put it beyond the 
reach of the liquidating powers of 
the trustee and the unsecured 
creditors will therefore realize no- 
thing from the real estate. 

The merging of the functions of 
counsellor to the debtor and trus- 
tee in the administration results in 
these inevitable conflicts of in- 
terest. When the conflicts arise, 
how does the administration de- 
cide whether it will give advice or 
take action which benefits the debt- 
or to the detriment of the un- 
secured creditors or which ben- 
efits the unsecured creditors to 
the detriment of the debtor? No 
criteria are set forth in the act for 
making this decision. Under our 
adversary system of law, the an- 
swer to this question is to avoid 
such dilemmas by allowing each 
party to represent the interest and 
potential interest of only one side 
of a controversy. 


The judges’ bill seeks to avoid 
this conflict of interest problem. It 
provides that when the adminis- 
tration counsels the debtor and 
prepares its pleadings, it is not to 
ask the debtor sensitive questions 
on the statement of affairs which 
may affect his right to a discharge. 
These matters will be inquired 
into by the debtor’s attorney. 


Uniformity of Practice 


Another problem with which 
the commission proposed to deal 
was the lack of uniformity in the 
practices of the bankruptcy 
courts. The bankruptcy courts are 
a unified system of courts which 
operate under the federal Bank- 
ruptcy Act and the Bankruptcy 
Rules of Procedure which are 
nationwide in their application. 
There is no reason to believe that 
more uniformity would be 
achieved by adding an adminis- 
trative agency onto the present 
nationwide bankruptcy system. 


Bankruptcy Act’s Future 


The commission’s bill and the 
judges’ bill and the work done to 
draft them have given great im- 
petus to the movement to revise 
the Bankruptcy Act. The pro- 
posed revisions deal with many 
other facets of bankruptcy law 
other than creation of an adminis- 
trative agency. The consensus of 
bankruptcy judges and lawyers is 
that there will be a new bank- 
ruptcy act in 1976 or soon 
thereafter. 


FOOTNOTES 


1 Public Law 91-354 (84 Stat. 468). 

2 Report of the Commission on the Bank- 
ruptcy Laws of the United States, House 
Document No. 93-137. 

3 Ibid, 2-5. 

4 Ibid, 7. 

5 Ibid, 8. 

8 Ibid, 8. 
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The Rights of Pretrial Detainees 


There is no iron curtain drawn between 
the Constitution and the prisoners of this 
country.! 

Pretrial detainees are persons 
held in custody awaiting trial on 
criminal charges. Their period of 
confinement varies, depending 
on the circumstances of each case. 
Persons who can raise bail might 
spend only a few hours behind 
bars. Those who cannot, or who 
are charged with nonbailable of- 
fenses, may remain in pretrial cus- 
tody for many months. One 
characteristic, however, is shared 
by all detainees: They are inno- 
cent in the eyes of the law. “A 
pretrial detainee is innocent of 
the crime of which he is charged 
and in connection with which he 
is confined until proven guilty 
beyond a reasonable doubt.”? 

The public is relatively una- 
ware of the existence of a sizeable 
class of unconvicted and presum- 
ably innocent “prisoners,” the 
majority of whom would be free 
but for their inability to raise bail. 
When public attention does focus 
on detainees, the occasion is usu- 
ally a riot, escape, killing or 
suicide. Rarely, if ever, does the 
media report on the backdrop for 
these sensational events, the con- 
ditions existing in the jails. Pre- 
trial detainees are typically con- 
fined to jails which are over- 
crowded, inadequately staffed 
and physically rundown. 


This month’s column was written by 
William Berger, third-year law student 
at the University of Miami. He is as- 
sociate editor of the Miami Law Re- 
view, and a legal intern at Legal Serv- 
ices of Greater Miami, Inc. This col- 
umn is written on behalf of the Legal 
Aid and Indigent Defendant Commit- 
tee, Paul Doyle, chairman; Steven 
Wisotsky, editor. 


The monotony and oppressive- 
ness of confinement in cells is 
only infrequently broken. Pretrial 
detainees, ironically, are afforded 
less educational and vocational 
opportunities than convicted in- 
mates. Recreational opportunities 
are usually very limited, if, in- 
deed, there are any at all. Visita- 
tion is limited or arbitrarily cur- 
tailed, and usually takes place 
under inhibiting conditions. Most 
jails do not allow “contact” visits 
but require the detainee and his 
visitor to talk through a mi- 
crophone or opening ina glass par- 
tition. The detainee often cannot 
hear or see his visitor satisfactor- 
ily, and shouting matches occur 
among the competing groups of 
detainees and visitors. Detainees 
are not allowed to be visited by 
their young children. 

In most jails, detainees are not 
given physical examinations upon 
confinement. Medical or 
psychological problems which 
arise later are not acted on im- 
mediately or within a reasonable 
time. Nurses regularly prescribe 
and administer drugs, in violation 
of law. Jail populations are highly 
susceptible to infectious diseases 
and often the medical staff of the 
jail cannot meet these emergen- 
cies. 

Inadequate or incompetent jail 
personnel result in a strong sense 
of insecurity for most detainees. 
Fights are frequent and guards are 
notoriously slow in arriving at the 
scene or breaking the men up. 

The foregoing is only a partial 
list of the institutional conditions 
confronting pretrial detainees. 
Many of the conditions exist in 
Florida’s jails. State and local offi- 
cials, however, are not powerless 
to remedy these. The problem of 
overcrowding might be attacked 
simply by transferring detainees 
from one county’s jail to that of 


another. The Governor, the direc- 
tor of the Division of Corrections, 
and circuit court judges are au- 
thorized by statute to cause such 
transfers. The secretary of the 
Department of Health and Re- 
habilitative Services is bound by 
statute to promulgate and enforce 
rules and regulations prescribing 
standards and requirements with 
reference to the maintenance and 
operation (cleanliness, sanitation, 
services, resources) of the county 
jails.4 In addition, local elected of- 
ficials can take steps to win voter 
and taxpayer support for programs 
to raise money for the construc- 
tion and modernization of jail 
facilities. 

Where state authorities fail to 
act, the federal courts increas- 
ingly are stepping in to remedy 
the conditions in local and state 
jails. Federal courts have tradi- 
tionally observed a “hands off’ 
policy regarding cases brought on 
behalf of state prisoners. In recent 
years, however, restraint, based 
on comity and deference to the 
presumed expertise of adminis- 
trative officials, has been super- 
seded by a determination on the 
part of the federal courts to insure 
that the constitutional rights of 
state prisoners are vindicated. 


[The reluctance to assert authority has 
rapidly eroded in recent years as one fed- 
eral court after another has concluded that 
conditions in America’s prisons and jails 
have sunk below federal constitutionally 
acceptable standards.5 


The death knell of the “hands 


off’ policy was recently sounded 
by the United States Supreme 
Court: 


{A] policy of judicial restraint cannot en- 
compass any failure to take cognizance of 
valid constitutional claims whether arising 
in a federal or state institution. When a 
prison regulation or practice offends a fun- 
damental constitutional guarantee, federal 
courts will discharge their duty to protect 
constitutional rights.® 
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The starting point of an analysis 
of the constitutional rights of pre- 
trial detainees is the “bedrock ax- 
iomatic and elementary”’ pre- 
sumption of innocence.” Cer- 
tainly, a person who is detained 
for trial suffers a form of “punish- 
ment,” the loss of liberty. But the 
state derives its authority to exact 
this deprivation from the constitu- 
tional principle that reasonable 
bail is a proper precondition to an 
individual’s liberty pending trial. 
But due process and its concept of 
fundamental fairness dictate that 
a pretrial detainee should not be 
subjected to additional punish- 
ment, unless such further depri- 
vation is justified by a compelling 
state interest. 

This principle is traceable as far 
back as Blackstone’s commen- 
taries: 

Upon the whole, if the offense be not bail- 
able, or the party cannot find bail, he is to 
be committed to the county gaol...there to 
abide till delivered by due course of law... 
But this imprisonment, as has been said, is 
only for safe custody, not for punishment: 
Therefore, in this dubious interval be- 
tween the commitment and the trial, a 
prisoner ought to be used with the utmost 
humanity and neither be loaded with 
needless fetters or subjected to other hard- 
ships than such as are absolutely requisite 
for the purpose of confinement only.® 
Simiarly, a number of federal 
courts have held that, because the 
only legitimate purpose of incar- 
cerating persons accused of crime 
is to guarantee their presence at 
trial, “[s]ubjecting a detainee to 
gratuitous and wholesale depriva- 
tion of rights which are unrelated 
to insuring his presence at trial 
violates the requirements of due 
process of law.’® 

The federal courts, accordingly, 
have established the “least re- 
strictive means” test to review the 
constitutionality of jail condi- 
tions. This test is based on the in- 
junction of the Supreme Court 
that “even though the govern- 
mental purpose be legitimate and 
substantial, that purpose cannot 
be pursued by means that broadly 
stifle fundamental liberties when 
the end can be more narrowly 
achieved.” Thus, offensive jail 
conditions for which there are 
more acceptable alternatives 
must not be utilized, unless jail 
officials can demonstrate a com- 
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pelling interest.1! 

The doctrine of the least restric- 
tive alternatives has been sum- 
marized as follows: 


These propositions are now firmly em- 
bedded in the law: That a detainee may not 
be deprived of the rights of other citizens 
beyond the extent necessary to assure his 
appearance at trial and the security of the 
institution to which he is confined; that a 
detainee may not be confined under condi- 
tions more rigorous than a convicted pris- 
oner; and that a detainee is entitled to pro- 
tection from cruel and unusual punish- 
ment at least as a matter of due process if 
not under the eighth amendment.!? 


Cases brought by pretrial de- 
tainees challenging the condi- 
tions of their confinement are en- 
joying almost unparalleled suc- 
cess. Federal courts have ordered 
sweepingly broad changes in the 
operation and maintenance of 
state and local jails. Many of these 
orders are painstakingly specific 
and detailed in the findings of un- 
constitutional conditions and the 
necessary remedial steps to be 
taken. In the area of jail environ- 
ment, the courts have found that 
subjecting pretrial detainees to 
extreme noise and heat, inade- 
quate ventilation and “inability to 
see the sun, sky or outside world,” 
constitutes deprivations of con- 
stitutional magnitude.'* One 
court has ordered that jail 
facilities must be in compliance 
with the local housing code, and 
ordered that the interior of the jail 
“‘be painted in light colored wash- 
able enamel.’** Another federal 
court found that the imposition of 
maximum security on all de- 
tainees is unconstitutional.'5 

Closely related to the problem 
of habitable conditions is the 
overcrowding of most jails. Fed- 
eral courts have not hesitated in 
ordering a reduction in jail popu- 
lation. One court candidly found 
that overcrowding was caused by 
less than legitimate reasons: “The 
court is well aware of the fact 
which is never mentioned in po- 
lite legal or judicial circles that a 
major reason for holding without 
bail persons accused of crime is to 
induce guilty pleas.’’* 

In the area of inmate activities 
and privileges, the courts have 
ordered: Contact visits at reason- 
able intervals;!7 exercise in an 


outside yard for more than 50 min- 
utes per week;?® an opportunity 
for the detainee to be away from 
his cell at least four hours per day, 
not including meal time;!® daily 
access to unmonitored 
telephones;?° uncensored outgo- 
ing mail, or incoming mail from an 
attorney, judge or public 
official;?4 access to an adequately 
stocked legal and leisure reading 
library;22 counseling, educational 
and vocational training 
programs;?* and access to relig- 
ious services.?4 


Pretrial detainees must, fur- 
thermore, be provided with ade- 
quate medical services, including 
a medical examination at intake, 
daily sick call by licensed physi- 
cians and the services of a dentist 
when needed.” Jail officials must 
provide adequate bedding, cloth- 
ing, wash and toilet facilities, 
toilet paper, soap, linen, and 
towels.2® The jail tood service 
must meet minimal health and 
nutrition standards, and 
“[slerving methods shall meet the 
minimum standards for food serv- 
ice in restaurants.’’27 


Federal courts are highly un- 
sympathetic to pleas of inade- 
quate resources by state and local 
officials. “‘Humane considera- 
tions and constitutional require- 
ments are not, in this day, to be 
measured or limited by dollar 
considerations....”28 As one fed- 
eral court baldly put it, 


If the state cannot obtain the resources to 
detain persons awaiting trial in accordance 
with minimum constitutional standards, 
then the state simply will not be permitted 
to detain such persons. The final decision 
may, indeed, rest with the qualified voters 
of the governmental unit involved. This 
court, of course, cannot require the voters 
to make available the resources needed by 
public officials to meet constitutional 
standards, but it can and must require the 
release of persons held under conditions 
which violate their constitutional rights, at 
least where the correction of such condi- 
tions is not brought about within a reason- 
able time.?® 


In one case, in affirming the dis- 
trict court’s order that a state offi- 
cial transfer detainees from one 
facility to another over which he 
had control, the court of appeals 
noted that it was doing no more 
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EQUAL JUSTICE UNDER LAW 


than requiring the official to carry 
out his statutory obligation. 
“Given both the practicalities of 
the situation and his statutory 
role, the Commissioner may not 
disavow any responsibility for 
conditions at the jail or from 
reasonable measures to bring 
them up to constitutional 
standards.”®° 

Pretrial detainees are no longer 
an invisible and unprotected class 
of state “prisoners.” As uncon- 
victed persons, they deserve 
humane and decent care during 
their confinement. The federal 
courts, indeed, have displayed an 
eagerness to vindicate the con- 
stitutional rights of detainees. 
State and local officials should 
pay heed to these judicial pro- 
nouncements and act now to rem- 
edy the conditions in our jails.0 
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Group Insurance Plans: The Benefits of Code Section 79 


ROBERTS | 


Prior to the introduction of Sec- 
tion 79 into the Internal Revenue 
Code in 1964, premiums paid by 
an employer for group-term life 
insurance protection provided to 
an employee, while deductible by 
the employer, were not includa- 
ble in the employee’s gross 
income.! Section 79 generally 
provides that an employee does 
not include in his gross income 
the cost of $50,000 of group term 
life insurance paid by the em- 
ployer. Group-term life insurance 
can be provided by either group- 
term contracts, contracts which 
provide only death benefits, or by 
group-permanent contracts, con- 
tracts which provide death ben- 
efits plus additional benefits such 
as cash value or paid-up insur- 
ance. In the event insurance pro- 
tection is provided by a gyoup- 
permanent contract, Section 79 is 
applicable only to the group-term 
portion.? 


Group-Permanent 


During the 1960’s, many insur- 
ance companies were marketing 
as group-permanent insurance 
their permanent life insurance 
contracts with premium alloca- 
tion riders. These riders, by al- 
locating a portion of the perma- 
nent insurance premium to term 
cost, allowed a substantial portion 
of the premium to be deductible 
by the employer and, within cer- 
tain limitations, not includable in 
the employee’s gross income. 
Since the amount allocable by the 
rider to term cost was normally in 
excess of the actual term cost, the 
cash values of the permanent por- 
tion of the contracts were in- 
creased each year with substan- 
tially tax-free dollars. These cash 
values were, of course, available 
for borrowing-out by the em- 
ployees. The marketing of these 
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contracts was greatly reduced 
through the issuance of Revenue 
Ruling 71-360, which provided 
uncertain guidelines for the 
proper allocation of the premium 
between the term and permanent 
portions of group-permanent life 
insurance contracts. 

Most of the uncertainty of that 
ruling has been removed by an 
amendment to the Treasury Regu- 
lations and the issuance of private 
letter rulings approving premium 
allocations in group-permanent 
life insurance contracts. The 
amended regulations provide that 
the life insurance protection af- 
forded by a contract of permanent 
insurance does not constitute 
term life insurance protection for 
purposes of Section 79.4 There- 
fore, group-permanent plans 
which use permanent life insur- 
ance contracts with premium al- 
location riders would not appear 
to qualify for the benefits pro- 
vided by Section 79.5 Under the 
amended regulations, however, 
Section 79 will apply to the 
group-term portion of a contract 
which includes permanent insur- 
ance, paid-up value, cash surren- 
der value, or an equivalent ben- 
efit only if the contract specifies 
that a portion of the premium is 
allocable to group-term 
insurance.® If any portion of the 
premium not so allocated to 
group-term insurance is paid by 
the employer, the benefits of Sec- 
tion 79 are not available and the 
entire premium paid by the em- 
ployer is includable in the 
employee’s gross income.’ If the 
amount allocated in the contract 
to group-term insurance is, in fact, 
in excess of that portion properly 
allocable thereto, and the em- 
ployer pays the amount so allo- 
cated, then Section 79 applies 
only to that portion of the pre- 
mium paid by the employer 


which is properly allocable to 
group-term insurance. The excess 
is includable in the employee’s 
gross income. 

The regulations also require 
that group-permanent contracts 
provide that no part of the pre- 
mium allocable to the permanent 
portion be paid by the employer.® 
A literal reading of this regulation 
would disqualify a plan in which 
the employer pays the entire 
premium and then credits that 
portion attributable to permanent 
insurance to the compensation 
accounts of its respective em- 
ployees. Since the purpose of the 
regulation is to prohibit the em- 
ployer from bearing any portion of 
the insurance premium which 
could increase the cash value av- 
ailable to the employee, the fact 
that the employer pays the entire 
premium should be of no conse- 
quence so long as the amounts al- 
locable to the permanent insur- 
ance portion of the contract are 
properly reported as gross income 
of the employee. The Internal 
Revenue Service has adopted this 
position in private letter rulings. 


Basic Requirements 


Section 79 requires the inclu- 
sion in an employee’s gross in- 
come of the cost of group-term in- 
surance on his life provided by his 
employer to the extent that the 
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cost thereof exceeds the sum of 
the cost of: (i) $50,000 of such in- 
surance and (ii) the amount, if any, 
paid by the employee for such 
insurance.® The term “cost” as 
used herein refers to the cost of 
the insurance protection deter- 
mined under the Uniform Premi- 
um Table contained in the Treasury 
Regulations and not to the pre- 
mium paid to the insurer.’® If the 
proceeds of a group-term policy 
on the life of an employee are 
payable to the employee or his 
beneficiary, and the provisions of 
Section 79(a) are inapplicable, the 
premium paid by his employer, 
rather than the cost of the insur- 
ance, is included in the 
employee’s gross income.'! To 
qualify as a plan of group insur- 
ance a plan must: (i) be arranged 
by an employer for the benefit of 
its employees; (ii) make term in- 
surance available to all em- 
ployees of the employer or to a 
class or classes of such em- 
ployees, the members of which 


are determined upon the basis of 
factors which preclude individual 
selection; (iii) determine the 
amount of insurance available to 
each employee upon factors which 
preclude individual selection, 
such as salary, years of service, 


position, or a combination 
thereof; and (iv) provide, with cer- 
tain exceptions, coverage for at 
least ten full-time employees at 
some time during the calendar 
year.!2 


Special Requirements for Plans 
Covering Fewer Than Ten Em- 
ployees 


A plan which fails to provide 
coverage for at least ten full-time 
employees during an entire 
calendar year may, nonetheless, 
qualify as a plan of group insur- 
ance if the following require- 
ments are met: 


(a) Insurance must be provided 
for all full-time employees of the 
employer.!* However, a plan is 
considered to provide insurance 
for an employee who, even 
though eligible for such insur- 
ance, waives his rights under the 


plan.!¢ An employee who is found 
to be uninsurable by the insurer 
may be excluded from coverage 
without adversely affecting the 
status of the group insurance plan 
provided such a finding was 
based solely upon information 
contained in a medical question- 
naire completed by _ the 
employee.'® In addition, a plan 
will not be disqualified for failure 
to provide insurance for all em- 
ployees if, by the terms of the 
plan, an employee must be em- 
ployed by the employer for a wait- 
ing period of no more than six 
months before the insurance be- 
comes effective.4* Futhermore, 
an employer may elect to provide 
no insurance for employees who 
continue to work full-time after 
the calendar year in which they 
attain age 65.17 


(b) The amount of insurance a- 
vailable to each employee must be 
computed either as a uniform per- 
centage of the employee’s salary 
or upon the basis of coverage 
brackets established by the in- 
surer, under which no bracket ex- 
ceeds two and one-half times the 
next lower bracket and the lowest 
bracket is at least ten percent of 
the highest bracket.!® This restric- 
tion, obviously designed to pro- 
hibit discrimination in favor of 
higher-paid employees, presents 
two questions. First, what input 
may an employer have in design- 
ing or tailoring the coverage brack- 
ets to its particular business? 
Second, whether an employer 
must, at some time during each 
taxable year, have at least one 
employee in each such bracket. 

A literal reading of the re- 
quirement that the insurer estab- 
lish the coverage brackets would 
disqualify most, if not all, group 
insurance plans covering fewer 
than ten employees during an en- 
tire year. This is particularly true 
for plans underwritten by indi- 
vidual contracts. Although many 
insurance companies currently 
marketing group insurance pro- 
grams underwritten with indi- 
vidual contracts disregard this re- 
quirement, it appears that the 
most prudent course to follow is to 


have the insurer, as settlor of a 
multiple-employer trust, estab- 
lish in the trust instrument several 
alternative brackets which are 
drawn broadly enough to fit the 
circumstances of most employers. 
In addition to the brackets so- 
established, the insurer could 
provide in the trust instrument 
that additional brackets may be 
adopted by the insurer but only if 
the suggested brackets are in con- 
formity with the limitations set 
forth in the regulations. In the 
event that all coverage brackets 
were routinely adopted by the in- 
surer, the Internal Revenue Serv- 
ice could argue that the employer, 
rather than the insurer, had estab- 
lished the brackets. 


The second question, concern- 
ing an employer having at least 
one employee in each coverage 
bracket during the year, is more 
difficult to answer. Obviously, 
vacant brackets which are de- 
signed to circumvent the max- 
imum differential in coverage al- 
lowed by the regulations will not 
be recognized by the Internal Rev- 
enue Service. It is just as obvious 
that an employer’s group insur- 
ance plan should not be disqual- 
ified merely because the em- 
ployment of a single employee in 
a particular coverage bracket ter- 
minates during the taxable year. 
Between these parameters, com- 
mon sense is the only guide. Cer- 
tainly, an employer’s group insur- 
ance plan should not include 
coverage brackets within which 
the employer does not reasonably 
expect to have employees within 
a relatively short period of time. 

(c) Evidence of insurability may 
be a_ factor affecting an 
employee’s eligibility for insur- 
ance coverage and the amount of 
coverage but only to the extent 
that such eligibility or amount is 
determined solely upon the basis 
of a health questionnaire com- 
pleted by the employee which 
does not require a medical 
examination.!® Whether an in- 
surer, once it has committed itself 
to issue a specified amount of in- 
surance on the life of a particular 
employee, may require a medical 
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examination and other evidence 
of insurability to determine the 
cost of such insurance is unans- 
wered. The statement in the regu- 
lations that no evidence of insura- 
bility other than that contained in 
a medical questionnaire com- 
pleted by the applicant may be 
used in such a plan to determine 
an employee’s eligiblity for insur- 
ance or the amount of coverage 
implies that it is permissible to 
use such information to deter- 
mine the cost of the insurance to 
be issued. This interpretation is 
consistent with the presumed 
anti-discrimination purpose of the 
regulations in that the cost of 
group insurance is normally 
borne by the employer rather 
than the employee. In addi- 
been assured of a specified 
amount of insurance prior to a 
medical examination or other evi- 
dence of insurability being re- 
quested. The Internal Revenue 
Service, however, has taken the 
position in a private letter ruling 
that an insurer may not use any 
source of information other than a 
nonmedical questionnaire com- 
pleted by the proposed insured to 
determine insurability.2° In that 
ruling, the Internal Revenue 
Service apparently equated the 
phrase “eligibility for...or the 
amount of insurance” with in- 
surability. The term “‘insurabil- 
ity,” however, involves an addi- 
tional factor, the cost to be 
charged for the coverage once 
eligibility and amount are deter- 
mined. According to the ruling, 
the use of such information to re- 
duce a stated premium, once the 
insurer has committed itself to 
issue a certain amount of coverage 
on the proposed insured’s life at a 
given premium, is not allowed. 

An analysis of Section 79, its 
legislative history and the 40-year 
history of the administrative ex- 
clusion from the employee’s gross 
income granted group-term life 
insurance prior to the enactment 
of Section 79 would lead one to 
conclude that the Internal Rev- 
enue Service has made an er- 
roneous determination in its rul- 
ing. Furthermore, the regulation 
itself does not appear to be sup- 
ported by the statute, its legisla- 
ture history, or by reasonable pol- 
icy grounds. 

A plan covering fewer than ten 
employees during an entire 
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calendar year which does not 
meet the above requirements may 
qualify as a plan of group insur- 
ance if: (i) evidence of insurability 
is not a factor affecting the 
employee’s eligibility for insur- 
ance or the amount thereof; (ii) 
the plan is part of a plan providing 
insurance for the employees of 
two or more related employers; 
and (iii) participation in the plan 
is restricted to, but mandatory for, 
all employees who belong to or 
are represented by an organiza- 
tion which carries on substantial 
activities in addition to obtaining 
insurance for its members.22 


Three exceptions to the in- 
cludability in an employee’s gross 
income of the cost of group-term 
insurance provided under a plan 
of group insurance are provided 
by Section 79(b). Such cost is not 
includable in an employee’s gross 
income if his employment has 
terminated and he has either 
reached retirement age or is 
disabled.?3 In addition, such cost 
is not includable in _ the 
employee’s gross income to the 
extent that: (i) his employer is, di- 
rectly or indirectly, the ben- 
eficiary under the insurance con- 
tract for all or a portion of the 
employee’s taxable year; or (ii) a 
qualified charity is the sole ben- 
eficiary, whether under a revoca- 
ble or irrevocable designation, of 
the insurance proceeds for the en- 
tire period of the employee’s tax- 
able year during which he 
receives such insurance pro- 
tection.24 Futhermore, Sec- 
tion 79 is inapplicable to insur- 
ance protection provided under a 
qualified pension, profit sharing 
or stock bonus plan, or under a 
qualified annuity plan, if the pro- 


ceeds of such insurance are pay- 
able to a participant in such a plan 
or to a beneficiary designated by 
such participant.?5 

In addition of the above stat- 
utory exceptions, the regulations 
state that Section 79 is inapplica- 
ble to any amount of insurance 
provided an employee by his em- 
ployer “...which is in excess of 
the maximum amount of such pro- 
tection which could, under the 
laws of the applicable jurisdic- 
tion, be provided by such em- 
ployer for such employer for such 
employee under a master policy 
providing only group-term life in- 
surance protection.”2® The term 
“applicable jurisdiction” refers to 
the state whose laws govern the 
terms and conditions of the con- 
tracts providing the insurance 
protection.?7 Most companies 
marketing group insurance to 
groups of fewer than ten, use a 
multiple-employer trust, situate 
in a state with liberal group insur- 
ance laws. Such a trust is used in 
order to by-pass more restrictive 
laws of other states which may 
impose maximum limitations 
upon the amount of insurance 
which may be provided under a 
group life insurance plan and may 
also impose limitations on the 
number of persons necessary to 
qualify as a “group” for purposes 
of obtaining group insurance. 
While the law of the situs of a 
multiple-employeér trust may gov- 
ern group insurance provided 
under master contracts, this juris- 
dictional concept may not be the 
case with respect to group life in- 
surance provided by individual 
contracts. With respect to such 
plans, it would appear that the 


laws of the state in which the pol- 
icy was solicited, applied for and 
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delivered would govern the terms 
and conditions of such policies. 
The sole purpose of some trusts 
currently used in marketing group 
insurance provided under indi- 
vidual contracts is to provide a 
separate written document 
evidencing the employer’s plan of 
insurance. Under such trusts, the 
trustees have no responsibility 
with respect to: (i) applying for 
the insurance contracts issued 
thereunder; (ii) paying the pre- 
miums for such contracts; (iii) 
electing any options under said 
contracts; (iv) paying or settling 
claims arising thereunder; (v) ap- 
plying for any changes in such 
contracts; or (vi) retaining the in- 
dividual contracts issued there- 
under. There does not appear to 
be sufficient contacts with such 
trusts in connection with the ap- 
plication and issuance of insur- 
ance contracts for the situs of the 
trust to be recognized as the ap- 
plicable jurisdiction for federal 


income tax purposes. 

In reviewing a trust used in 
connection with group plans in 
which the insurance protection is 
provided under individual con- 
tracts, one should bear in mind 
that the issue is not whether the 
trust is valid under the laws of its 
domiciliary state, but rather 
whether there are sufficient con- 
tacts with the domiciliary state of 
the trust in connection with the 
issuance of contracts thereunder 
so that such domiciliary state will 
be recognized as the applicable 
jurisdiction. A trust in which the 
parties thereto have merely stipu- 
lated that the laws of a particular 
state will govern will not insure 
that such state will be recognized 
as the applicable jurisdiction for 
federal income tax purposes. The 
question of applicable jurisdic- 
tion is becoming less important, 
however, as many states are re- 
moving issue limits on group life 
insurance. Presently, Florida and 
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31 other states have no group life 
insurance limits in effect.?8 


Conclusion 


The tax savings afforded an 
employee, particularly a share- 
holder-employee, by  Sec- 
tion 79 may substantially reduce 
the cost of his personal life insur- 
ance. This is especially true for 
employees who are unable to ob- 
tain insurance at standard rates 
since most, if not all, of the addi- 
tional premium charged by the in- 
surer because of the employee’s 
impaired health is deductible by 
the employer but not includable 
in the employee’s gross income. 
While a Section 79 trust plan may 
be beneficial both to an employer 
and an employee, the plan should 
be analyzed to ascertain its satis- 
faction of the requirement of the 
Code and the Internal Revenue 
Service. However, in reviewing a 
group-permanent proposal for 
clients, one should not lose sight 
of the economic aspects of the 
proposal. It is extremely easy, 
especially for the client, to con- 
sider the fact that a portion of the 
premium is paid with pre-tax dol- 
lars, and to fail to consider the 
economics of the proposal. 0 


FOOTNOTES 


1JInt. Rev. Code of 1954, §79 (here- 
inafter cited as ““Code’’). The cost of 
such insurance is included in the 
employee’s gross income even if he has 
transferred all incidents of ownership in 
the policy to another. Rev. Rul. 73-174, 
1973-1 C. B. 43. 

2 Treas. Reg. §1.79-1 (b) (1) (ii) (a). 

3 1971-2 C. B. 87. 

4 Treas. Reg. §1.79-1 (b) (1) (i). 

5 A recent private letter ruling, however, 
is reported to have approved the allocation 
of a contract utilizing a premium allocation 
rider. 

6 Treas. Reg. §1.79-1(b)(1)(ii). The 
regulations require the proper allocation 
of premium among the term and perma- 
nent portions of group-permanent life in- 
surance contracts. However, no guidance 
is provided by the amended regulations in 
determining which portion of the pre- 
mium is properly allocable to term life in- 
surance. Revenue Ruling 71-360, which 
contains the only guidelines published by 
the Internal Revenue Service, provides 
that: (i) premiums for both the term and 
permanent insurance portions must be 
realistic and include a loading for ex- 
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penses which are properly attributable to 
the respective portions of the policy; (ii) 
premiums per thousand for the term por- 
tion must increase each year with the 
employee’s then attained age; (iii) div- 
idends and rate credits attributable to the 
term insurance portion must be paid to the 
employer and those attributable to the 
permanent portion must be paid to the in- 
sured employee; (iv) dividends on the 
term and permanent portions must be de- 
termined independently of each other; (v) 
the rate per thousand for the term portion 
cannot bea level premium and cannot vary 
with the duration of permanent insurance 
issued in conjunction with the term cover- 
age or with the insured’s age at the time 
such permanent insurance is issued; and 
(vi) premiums for both the term and per- 
manent insurance must be based upon 
realistic mortality, interest and other as- 
sumptions. The ruling further provides 
that term and permanent insurance pro- 
vided in a single contract must be inde- 
pendent of each other to the extent that 
equivalent coverage might be provided 
under completely separate contracts. 

7 Treas. Reg. §1.79-1 (b) (1) (ii); Treas. 
Reg. §1.61-2 (d) (2) (ii). 

® Treas. Reg. §1.79-1 (b) (1) (ii). Some 
group-permanent contracts currently 
being marketed do not contain such a pro- 
hibition. 

® Code §79 (a). Code Section 79 applies 
only to insurance which provides general 
aeath benefits and, therefore, does not 
apply to travel insurance or to accident and 
health insurance. Treas. Reg. §1.79-1(b) 
(1)(i). 

10 Treas. Reg. §1.79-3(d)(2). 

11 Treas. Keg. §1.79-1 (a) (3). 

12 Treas. Reg. §1.79-1 (b) (1) (iii). Em- 
ployees who customarily work no more 
than 20 hours per week or five months per 
year are considered part-time employees. 
Treas. Reg. §1.79-1 (b) (1) (iii) (d). 

13 For purposes of this requirement, the 
term “employee” refers to a bona fide em- 
ployee-employer relationship, and does 


not, for example, include persons render- 
ing services for the employer as independ- 
ent contractors or as corporate directors. 
Treas. Reg. § 1.79-1(b)(2); Rev. Rul. 68-577, 
1968-2 C. B. 50. See also Maurice A. En- 
right, 56 U.C. 1261 (1971). 

14 Treas. Reg. §1.79-1(b)(1)(iii)(d). 

15 Treas. Reg. §1.79-1(b)(1)(iiid)(1) & 
(4). 


16 Treas. Reg. §1.79-1(b)(1)(iii)(d). 

17 If the employer provides coverage for 
such employees, however, it must provide 
such coverage either on the same basis as 
its other employees, or under a separate 
schedule of coverage brackets established 

the insurer. Treas. Reg. 
§1.79-1(b)(1)(iii)(d)(5). 

18 Treas. Reg. §1.79-1(b)(1)(iii)(d)(2). 

19 Treas. Reg. §1.79-1(b)(1)(iii)(d)(3). 

20 Private letter ruling bearing EIN 
number 06-0937029, issued on August 1, 
1974, signed by Milton Lichtman, chief of 
the Individual Income Tax Branch. The 
above interpretation of the regulations was 
rejected by the Internal Revenue Service 
ina private letter ruling. In that ruling, the 
insurer had agreed to underwrite the risks 
involved in the employee group solely on 
the basis of a nonmedical questionnaire 
completed by each proposed insured. The 
insurer had further agreed that the max- 
imum premium on any policy issued under 
the plan would be three times the standard 
premium for insureds of the same age and 
sex. Once the insurer had committed itself 
to issue a specified amount of insurance on 
a proposed insured at a specified rate, the 
insurer could request additional evidence 
of insurability. This additional evidence of 
insurability, however, would only be used 
to reduce, if at all, the rate previously 
guaranteed with respect to the particular 
insured. 

21 A complete analysis of the administra- 
tive exclusion and the legislative history of 
Code §79 is beyond the scope of this arti- 
cle. 


22 Treas. Reg. § 1.79-1(b)(1)(iii)(d)(4). 
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23 The term “retirement age” is the ear- 
lier of: (i) the age at which the employee 
has the right to retire, without being dis- 
abled and without the consent of his em- 
ployer, and receive immediate retirement 
benefits without an actuarial or similar re- 
duction in the amount thereof because of 
retirement before some later age specified 
in his employer’s pension or annuity plan, 
or (ii) the age at which it has been the 
practice of his employer to terminate, due 
to age, the services of members of the class 
of employees to which the employee last 
belonged. Treas. Reg. §1.79-2(b)(3)(i)(a). 
In the absence of a written pension or an- 
nuity plan, or such a normal retirement 
age, retirement age is considered to be age 
65. Treas. Reg. §1.79-2(b)(3)(iii). An em- 
ployee is considered to be disabled if he is 
unable to engage in any substantial gainful 
activity by reason of an impairment which 
can reasonably be expected to be of in- 
definite duration or to result in the 
employee’s death. Code §72 (m)(7). 

24Code §79 (b)(2); Treas. Reg. 
§1.79-2(c). The naming of a qualified char- 
ity as the sole beneficiary of the proceeds 
of his group life insurance, however, does 
not entitle the employee to a charitable 
deduction under Code Section 170. Treas. 
Reg. §1.79-2(c)(3). 

25Code §79 (b)(3); Treas. Reg. 
§1.79-29(d). The tax consequences to the 
employee of such life insurance coverage 
are governed by the provisions of Code 
Section 72 (m)(3) and the regulations 
thereunder. 

26 Treas. Reg. §1.79-1(b)(1)(i). 

27 Rev. Rul. 71-360, 1971-2 C. B. 87. 


28 California has an issue limit of $50,000 
which is applicable only to trusteed plans. 
Other states with issue limits are: Arizona, 
Arkansas, Colorado, District of Columbia, 
Hawaii, Illinois, Kansas, Kentucky, 
Louisiana, Maine, Montana, New Hamp- 
shire, North Carolina, Ohio, Puerto Rico, 
South Carolina, Texas, West Virginia and 
Wisconsin. 
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Practice and Procedure Under the Age Discrimination in 
Employment Act of 1967: The Notice of Intent To File Suit 


During the past 20 years, Con- 
gress has passed three major 
pieces of labor relations em- 
ployment discrimination legisla- 
tion: the Equal Pay Act of 1963,! 
Title VII of the Civil Rights Act of 
1964, as amended,? and the Age 
Discrimination Act of 1967, as 
amended (ADEA). 

None of these three acts posses- 
ses the same _ enforcement 
machinery as do the others. The 
Equal Pay Act falls squarely and 
exclusively within the enforce- 
ment machinery of the Fair Labor 
Standards Act of 1938, as 
amended,‘ and to which it was 
added as an amendment in 1963.5 
Title VII, on the other hand, pre- 
sented a brand new enforcement 
scheme, initially vesting en- 
forcement of rights created under 
that Act in the United States De- 
partment of Justice,® and in pri- 
vate parties who had first ex- 
hausted their administrative 
remedies.? The 1972 amend- 
ments to Title VII created addi- 
tional enforcement authority in 
the Equal Employment Oppor- 
tunity Commission (EEOC), the 
agency brought into being eight 
years earlier in the original Act, 
but rendered virtually powerless 
by its creators until the 1972 
amendments. Nonetheless, Title 
VII since its 1964 inception has 
possessed its own, unique en- 
forcement scheme, not drawn 
from other statutory authority. 

The ADEA, however, is a hy- 
brid statute, whose provisions 
specifically adopt by reference 
the enforcement scheme of Sec- 
tions 216 and 217 of the Fair 
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Labor Standards Act (FLSA), as 
well as the FLSA’s remedies® and 
statute of limitations.® At the same 
time, its enforcement scheme 
parallels in other respects that of 
Title VII, notably in its charge fil- 
ing and conciliation aspects,!° 
which find no counterpart in the 
FLSA. 

The result of this bipartite 
statutory influence over the 
ADEA’s enforcement scheme and 
its legislative history has been 
some judicial uncertainty as to the 
interpretation and application of 
various of its procedural provi- 
sions. With the Fifth Circuit’s re- 
cent decision in Powell v. South- 
western Bell Telephone Co." in- 
terpreting the ADEA in light of 
pertinent provisions of Title VII 
and the FLSA, it is propitious to 
treat this subject in some detail at 
this time. 


1. 180-Day Notice Filing 
Requirement 

The ADEA requires an indi- 
vidual to file a “notice of intent to 
file suit” under the ADEA with 
the Secretary of Labor as a prereq- 
uisite to instituting such a law- 
suit. This notice, to be timely, 
must be filed “‘...within one 
hundred and eighty (180) days 
after the unlawful practice 
occurred...””22 

The Fifth Circuit in its Powell 
decision held that the 180-day 
notice filing requirement of Sec- 
tion 626(d) is a mandatory condi- 
tion precedent to filing suit under 
the ADEA. In so holding, the 
court rejected arguments by Pow- 
ell that the 180-day notice filing 
period was inconsistent with the 


statute of limitations incorporated | 


into the ADEA from the Portal- 
to-Portal Act; that the legislative 
history of the ADEA makes the 
180-day period directory, and not 
jurisdictional in nature; and that a 


liberal construction by the cout 
would be in keeping with its ear- 
lier, liberal interpretations of 
analogous provisions of other re- 
medial legislation such as Title 
VII.38 

Regarding this latter point, ap- 
pellant Powell sought to 
analogize the 180-day notice fil- 
ing requirement of the ADEA 
with the 90-day charge filing re- 
quirement of Title VII,!*¢ which 
had not been applied unwaver- 
ingly by the Fifth Circuit in all 
instances. The court rejected this 
attempted analogy, choosing in- 
stead to compare the 180-day 
ADEA notice provision with the 
subsection of Title VII*5 limiting 
the filing of civil actions under 
that Act to within 30 days of 
Commission notification to the 
charging party of his right to sue.'® 
Conveniently, the same court less 
than six months earlier had held 
this 30-day “‘right-to-sue”’ re- 
quirement to be mandatory and 
jurisdictional in Genovese v. Shell 
Oil Co.,17 thereby leaving “...no 
room...for liberal or strict statutory 
construction....” or for discretion 
in any court to receive a case fol- 
lowing the expiration of 30 days.'® 

Although no other circuit courts 
have thus far had occasion to in- 
terpret the 180-day notice filing 
provision of the ADEA, it has reg- 
ularly been held to be mandatory, 
jurisdictional and a condition pre- 
cedent to filing suit by the district 
courts.!9 In Price v. Maryland 
Casualty Co., supra, however, 
while the court acknowledged 
that compliance with the 180-day 
notice requirement was a “‘condi- 
tion precedent to suit,” it also in- 
dicated that in its view, this condi- 
tion could be “...affirmatively 
waived by defendants.’’ This 
rather novel assertion was not 
further pursued by the parties, 
since no waiver was in fact found. 
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It is suggested, however, that 
“waiver” by a private party of 
mandatory conditions precedent 
to filing suit under the ADEA 
would probably not meet with 
judicial approval on review. 

In most of the decisions in 
which the 180-day notice provi- 
sion has been challenged by non- 
complying-plaintiffs, at least one 
assertion furthered by such par- 
ties has been a general “broad 
construction of remedial legisla- 
tion” argument of the type pro- 
pounded by the Fifth Circuit in 
Sanchez v. Standard Brands, 
Inc.2® This approach is well 
known, and bears no lengthy re- 
capitulation herein. 


However, two novel ap- 
proaches have been advanced in 
ADEA cases interpreting the 
180-day notice provision which 
merit discussion. The first is that 
found in Powell, supra, to the ef- 
fect that the 180-day notice period 
should be tolled upon invocation 
of the Secretary of Labor’s assist- 
ance in negotiating with an al- 
leged discriminator, assuming, of 
course, that such action falls short 
of constituting the statutory 
“notice of intent to sue.” Plaintiff 
Powell sought to reinforce this ar- 
gument by alluding to cases in 
which the Fifth Circuit liberally 
construed the 90-day pre-1972 
charge filing period of Title VII.?4 


In analogizing the 180-day pro- 
vision of the ADEA to the 30-day 
right-to-sue period of Title VII, 
and not to the 90-day charge filing 
period (see discussion, supra), the 
Fifth Circuit appeared to fore- 
close liberal construction of the 
180-day notice period through use 
of tolling or other equitable doc- 
trines. In dictum, however, the 
court stated that even if the more 
liberal rules of interpretation 
were to be applied here, Powell’s 
action in requesting the Secretary 
to assist in negotiating with the 
alleged discriminator did not con- 
stitute the kind of “‘alternative ac- 
tion’” which saw the 90-day 
charge filing period tolled in 
Culpepper v. Reynolds Metals 
Co., supra.22 Additionally, the 
court held that: 


To consider informal action by the Secre- 
tary in her behalf as tolling the 180-day 
requirement would be to read the notice 
section out of the statute, an action we are 
not prepared to take.?* 
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Finally, an approach which ap- 
pears to be attracting much atten- 
tion among delinquent complain- 
ants is one which seeks to excuse 
nonperformance with the 180-day 
requirement on the basis of an 
employer’s alleged failure to post 
the informational notice of the 
ADEA required by Section 627.74 

The first decision on this point 
was Bishop v. Jelleff Associates, 
Inc., decided in March, 1974,?5 in 
which the court “excused” the 
failure of plaintiffs to file a timely 
180-day ADEA notice with the 
Secretary. In this case the court 
refused to penalize the plaintiff 
employees “‘by the defendant 
employer’s failure to advise them 
of their rights as required by law,” 
and where there appeared to be a 
causal connection between the 
employer’s failure to post the 
notice and the plaintiffs’ ignor- 
ance of the Act’s procedural 
requirements.?¢ 

Argument could be advanced 
for the emergence in this case of a 
rule of general application that 
performance of the 180-day notice 
is excused, either: (1) in all cases 
of employer failure to post the 
Section 627 informational notice; 
or (2) in all such cases where a 
nexus can be proved between 
such failure and the failure to 
timely file the notice of intent to 
sue with the Secretary. And this 
argument would not be altogether 
unconvincing were it not for the 
additional reasons advanced by 
the court for its holding at the con- 
clusion of its discussion of this 
point: 


..the relative “newness” of the Act (at the 
time this suit was instituted), the plaintiff's 
overall lack of sophistication, the defend- 
ants’ failure to post any notice on the Act 
and the plaintiffs’ oral representations to 
members of the Labor Department that the 
defendants were terminating large num- 
bers of elderly employees....27 


Thus, it remained for other 
courts in other cases to interpret 
and evaluate what was intended 
by the Bishop court. 

As of this writing, only one 
court had commented upon the 
holding of the court in Bishop 
regarding the 180-day notice re- 
quirement of the ADEA. This de- 
cision, Hiscott v. General Electric 
Co., #8 was handed down on Au- 
gust 28, 1974, and exhibited am- 
bivalence as to the rationale of 
Bishop. 


In Hiscott the plaintiff directed 
the court’s attention to Bishop in 
support of its contention that 
General Electric’s failure to post 
the informational notice excused 
him for failing to timely file his 
notice of intent to sue with the 
Secretary. The court apparently 
decided that Bishop could be read 
to so hold, whereupon it rejected 
this approach as inconsistent with 
the “weight of authority” inter- 
preting Section 626(d) as re- 
flected in the Powell and Burgett 
cases. 


As if to acknowledge the possi- 
bility that Bishop was intended to 
rest upon its own unique set of 
circumstances, and was not in- 
tended to promulgate a rule of 
general application as to Section 
626(d) compliance, the court in 
Hiscott distinguished Bishop on 
its facts.2° It showed that unlike 
the case of Bishop, the ADEA was 
four and one-half years old prior to 
the institution of proceedings by 
Hiscott, and Hiscott himself was a 
professional person, “possessed 
of a much higher degree of sophis- 
tication”’ than represented by 
plaintiffs in Bishop. Finally, no 
timely oral representations had 
been made by plaintiff Hiscott 
which could constitute notice to 
the Labor Department regarding 
the defendant’s employment 
practices .3° 

It is suggested that Bishop 
sought only to deal with its own 
unique circumstances and make 
no effort at penetrating analysis of 
Section 626(d) leading to creation 
of a rule of general application. 
This latter task of first impression 
may well devolve upon the Fifth 
Circuit in a Florida case pending 
before it for oral argument, 
Edwards v. Kaiser Aluminum & 
Chemical Sales, Inc.** 

Edwards has seized upon 
Kaiser’s alleged failure to post the 
Section 627 informational notice 
as the basis for excusing his fail- 
ure to timely file the notice of in- 
tent to sue with the Secretary. He 
claims that Kaiser’s failure to post 
the notice caused his own ignor- 
ance of the 180-day filing re- 
quirement, that such failure 
should afford him a legal excuse 
for his own delinquency in filing 
his notice, and that at any rate 
Kaiser should be equitably estop- 
ped from asserting his delin- 
quency as a defense or as grounds 
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for its motion for summary judg- 
ment. 

In granting Kaiser’s motion for 
summary judgment, the lower 
court avoided ruling on those of 
plaintiffs arguments quoted 
above. Instead, it based its finding 
of Edwards’ noncompliance with 
the 180-day notice period on the 
facts that: (1) Edwards retained 
his initial legal counsel who 
promptly made demands upon 
Kaiser for his reinstatement (al- 
though not under an age discrimi- 
nation theory) all within 180 days 
of his termination by Kaiser; and 


(2) more than 180 days elapsed be- 


tween the date of a demand upon 
Kaiser by Edwards’ second legal 
counsel in this matter for his rein- 
statement and back pay, said de- 
mand alleging discrimination 
under the ADEA, and the filing 
with the Secretary of the required 


notice of intent to sue. 

While the Fifth Circuit has, on 
occasion, interpreted remedial 
legislation such as Title VII in 
order to accommodate “alterna- 
tive action” via a tolling theory,5? 
tolling would be of no great value 
to Edwards since the 180-day 
period would start to run at the 
latest upon demonstration of ac- 
tual knowledge of the ADEA by 
his second attorneys. His only 
hope is complete excuse of per- 
formance of the 180-day notice 
requirement, an extreme result 
even in cases interpreting reme- 
dial social legislation. However 
remote be Edwards’ chances in 
this litigation, the case is of great- 


er importance than his im- 
mediate problem. 

It is clear that the decision of 
the Fifth Circuit in this case may 
transcend the immediate problem 
of determining the relationship 
which exists, if any, between Sec- 
tions 626 and 627 of the ADEA. 
For Title VII, as well as the regu- 
lations enacted pursuant to the 
Fair Labor Standards Act, the 
Equal Pay Act, Walsh Healey Act, 
Davis-Bacon Act, and Service 
Contract Act, all require the post- 
ing of informational notices, and 
all incorporate statutes of limita- 
tions and other conditions preced- 
ent to filing suit. And the rela- 
tionship, if any, between their re- 
spective enforcement provisions 
and notice posting requirements 
has not, to my knowledge, been 
judicially determined. 


2.60-Day Waiting Period 
Following the timely filing of a 
notice of intent to sue with the 
Secretary within 180 days after 
the occurrence of the alleged un- 
lawful practice, Section 626(d) 
requires a complainant to wait at 
least 60 additional days before in- 
stituting a private civil action. We 
are further instructed by Section 
626(b) and (d) that the purpose of 
this 60-day period is to allow the 
Secretary to attempt to eliminate 
any alleged unlawful practice “by 
informal methods of conciliation, 
conference and persuasion.” 
Although it is theoretically pos- 
sible to comply with the 180-day 
notice requirement but not with 
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the waiting period of at least 60 
days, such a circumstance has not 
presented itself for judicial reso- 
lution. Consequently, in the only 
three cases commenting upon this 
requirement, it was considered 
together with the 180-day notice 
requirement. All three courts, in 
Burgett v. Cudahy, supra, Price v. 
Maryland Casualty Co., supra 
and Grossfield v. Saunders Co., 
supra, considered the 60-day 
waiting period of Section 626(d) 
to be a mandatory, condition pre- 
cedent to filing suit under the 


ADEA. 


As a practical matter, however, 
this provision would not be ex- 
pected to be litigated separately 
from the 180-day requirement ex- 
cept in rare instances. This is be- 
cause assuming a timely notice of 
right to sue had been filed with 
the Secretary not more than 180 
days after the alleged dis- 
criminatory incident, no violation 
of the 60-day waiting provision 
could occur after the 240th day 
following the incident.** Inas- 
much as Section 626(e) incorpo- 
rates the two-year statute of limi- 
tations of the Portal-to-Portal 
Act® (three years if the violations 
are found to be “willful’’), there 
could be no fewer than 16 months 
remaining between the prema- 
ture filing of a civil action under 
the ADEA in violation of the 
60-day waiting period and the 
completion of the shortest limita- 
tions period for bringing ADEA 
actions—24 months. Under these 
circumstances, courts faced with 
motions to dismiss civil actions 
brought prior to the expiration of 
the 60-day waiting period but 
based upon timely filed notices of 
intent to sue might be expected 
either to retain jurisdiction while 
referring the cases back to the 
Secretary for completion of the 
conciliation period® or to dismiss 
with leave to amend after comple- 
tion of the conciliation period. In 
any event, because a premature 
civil action would certainly not 
taint an otherwise timely filed 
notice of intent to sue, even a dis- 
missal with prejudice could not 
foreclose refiling of the action 
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based upon the same allegations 
after the prospective plaintiff al- 
lowed the Secretary to complete 
the remainder of his insulated 
60-day conciliation period. 


3. The Notice: Form and 
Substance 

While interpretations of the 
time restrictions imposed upon 
the filing of notices of intent to sue 
by Section 626(d) have been the 
dominant concern of courts con- 
sidering the legality of such 
notices, some decisions have fo- 
cused upon the degree to which 
their form and substance have met 
statutory and administrative re- 
quirements. Among the most 
basic of these considerations is 
the question whether such 
notices must be in writing. 

Section 626(d) of the Act itself 
requires only that the notice of in- 
tent to sue be “given” to the Sec- 
retary not less than 60 days prior 
to the filing of suit, and that it be 
“filed” within 180 days after the 
alleged unlawful practice occur- 
red. 

Although the term “filed” is not 

further defined by the Depart- 
ment of Labor in its Official Regu- 
lations, its Official Interpretations 
or its Field Operations Hand- 
book, an Administrative Opinion 
was issued on the subject in 1968, 
which declared: 
No particular form is necessary in order to 
notify the Secretary of Labor of an intent to 
file civil action under the Age Discrimina- 
tion in Employment Act. Such notification 
should be provided in _ writing, 
however....°8 


The two courts which have con- 
sidered this issue thus far have 
taken opposite positions. The 
court in Woodford v. Kinney Shoe 
Corp.37 found the above-quoted 
Labor Department language am- 
biguous, and susceptible to the in- 
terpretation that “‘...any type 
notice is acceptable, although 
written notice is desirable.’’3* Be- 
cause the court felt this language 
could also be viewed as requiring 
a written notice, and in view of the 
absence of case law or legislative 
history compelling a written 
notice of intent to sue, the court 
held that an oral notice was per- 
missible under Section 626(d). 

The opposing view was es- 
poused in Burgett v. Cudahy, in 
reliance upon the same quoted 
Labor Department opinion. This 
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court, however, saw no ambiguity 
in the department’s language, and 
viewed it as compelling a written 
notice.®® 

It is suggested that the Labor 


Department opinion is not the - 


least bit ambiguous, and that it 
clearly requires the notice of in- 
tent to sue to be in writing. Since 
the interpretations of a statute by 
the agency charged with its ad- 
ministration are entitled to great 
weight,4° and the Woodford 
court’s reading of the Labor De- 
partment opinion is so clearly 
strained, extensive litigation of 
this point in the foreseeable fu- 
ture is not anticipated. 

A far more difficult issue is the 
substantive standard by which 
notices of intent to sue must be 
evaluated. 

Section 626(d) requires simply 
that the notice to be filed with the 
Secretary within 180 days of the 
alleged discriminatory incident 
be of “‘an intent to file” a civil ac- 
tion under the ADEA. This lan- 
guage has not been amplified or 
explained to date by the depart- 
ment, but it has been scrutinized 
to a limited degree by the courts. 

The Fifth Circuit’s Poweli 
decision is the only one thus far by 
an appellate tribunal to reach this 
issue. Following an incident 
which she felt discriminated 
against her because of her age, 
Powell complained to the De- 
partment of Labor about her 
treatment. Shortly after her re- 
ceipt of a letter from the depart- 
ment indicating it could not sub- 
stantiate her claim of age dis- 
crimination and thus could take 
no further action in her behalf, she 
wrote to the department request- 
ing that it bring suit against 
Southwestern Bell in her behalf. 


All of these contacts occurred 
within 180 days following the al- 
leged discriminatory event.*! 
The court regarded nothing that 
Powell did to have satisfied the 
notice requirement of Section 


626(d). It further held that: 


Notice of a desire that an agency of the 
Federal Government commence litigation 
on one’s behalf simply does not equate 
with notice of such an individual’s per- 
sonal intent to commence a private 
lawsuit.4? 

This strict view of the Section 
626(d) notice content require- 
ments had been adopted six years 
earlier by the court in Grossfield 
v. Saunders Co., supra, which 
held that “(S)omething in the na- 
ture of such a specific notice is 
essential in the _ statutory 

Two courts have adopted a far 
more liberal view of the substan- 
tive requirements of the statutory 
notice of intent to sue. The deci- 
sions inBurgett v. Cudahy, supra, 
and Woodford v. Kinney Shoe 
Corp., supra, hold that all that is 
necessary to perfect the notice is 
the identity of the employer, the 
employee or applicant, and “facts 
which if true would support a 
cause of action under the Act.’ 
The Woodford court stated that 
where this format has been fol- 
lowed, the Labor Department 
“should assume that the ag- 
grieved employee will take what- 
ever steps are necessary to en- 
force his rights, including court 
action; thus, an intent to file suit is 
implied in a complaint of age dis- 
crimination in employment.’ 


However appealing this argu- 
ment may be inan equity sense, it 
flies directly in the face of the 
statutory language. Reading the 
Fifth Circuit’s Powell and 
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Genovese decisions together, it 
would appear that where statutory 
language is clear and unambigu- 
ous, there is no room for either 
strict or liberal statutory construc- 
tion. And in Powell, the Fifth Cir- 
cuit has so held on this point. 
Thus, the District Court for the 
Northern District of Georgia may 
well be forced to accept the view 
of its parent circuit court. Oo 
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Complex Sources and the Real Estate Developer— 
1970 Clean Air Act Amendment 


McATEE 


Restoring the quality of air we 
breathe ranks as one of the great 
challenges of our environment. 
With the passage of the 1970 
Clean Air Act Amendment, Con- 
gress took a more active and defi- 
nite role in the cleaning up of the 
nation’s environment.! 

The Act represented a radical 
departure from previous legisla- 
tion which allowed the states to 
establish air quality standards.? 
The primary responsibility for 
“prevention and control of air pol- 
lution and its sources is the pri- 
mary responsibility of states and 
local governments.”? The stan- 
dards to be imposed upon the 
states are set by the Environmen- 
tal Protection Agency. 

The Act defines air quality in 
terms of primary and secondary 
standards. Primary Ambient Air 
Quality Standards were designed 
to protect public health, and Sec- 
ondary Ambient Air Quality Stan- 
dards were designed to protect 
public welfare.4 Ambient air qual- 
ity is a measure of the purity of the 
open air within a region as op- 
posed to the purity of the air emit- 
ting from various pollution 
sources. As a direct result of 
National Resource Defense 
Council, Inc. v. Environmental 
Protection Agency,' all state im- 
plementation plans were disap- 
proved by the administrator of 
E.P.A.° 

The disapproval of the im- 
plementation plans was based 
upon the failure of the various 
states to sufficiently assess and 
provide for the maintenance of 
the Primary Air Standards after 
May 31, 1975, but more specifi- 
cally, for the failure of the states to 
provide for a “complex” source of 
review in their implementation 
plans. The court’s decision led the 
administrator of E.P.A. to require 
the amendments of the im- 
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plementation plans which re- 
quired the states to have the legal 
authority to control indirect 
sources.” It should be noted that 
the action was brought by private 
individuals against the adminis- 
trator of E.P.A. under a provision 
of the Act which allows private 
suits because of the failure of the 
administrator to perform any act 
or duty which is required under 
the Act.§ 

Another case of importance is 
Fri v. Sierra Club.® The Supreme 
Court affirmed by an equally di- 
vided Court that the E.P.A. had 
both the authority and duty to im- 
plement the controversial non- 
degradation concept in areas that 
are presently within the Federal 
Ambient Air Quality Standards. 
The nondegradation concept is a 
policy which prevents significant 
deterioration of Ambient Air 
Quality Standards. 

The aforementioned cases 
show the importance of proper 
land use planning and its relation- 
ship to maintaining the National 
Ambient Air Quality Standards. 


Complex Sources 


Air pollution can be viewed as 
having two necessary compo- 
nents, namely, a stationary source 
or that which is generated by 
shopping centers, sports com- 
plexes, drive-in theaters, amuse- 
ment parks, recreation areas, etc. 
The second source of pollution is 
derived from a mobile source; 
namely, automobile traffic that 
travels to and from the stationary 
source of pollution. The decision 
by a developer to locate a shop- 
ping center at a particular location 
is a decision which must take into 
account long range planning. The 
shopping center, the stationary 
source of pollution, may not 
create a significant amount of air 


pollution; but with the construc- 
tion of anew shopping center, the 
adjoining property will increase 
in value and there will be satellite 
businesses such as restaurants, 
service stations, and other retail 
outlets which could conceivably 
change the area around the shop- 
ping center into a shopping com- 
plex. 

In order to provide for the ve- 
hicular traffic which will be gener- 
ated by the shopping area, roads 
and a large parking area will have 
to be constructed. The vehicular 
traffic traveling to and from the 
shopping complex will produce a 
significant amount of air pollu- 
tion. Therefore, the initial deci- 
sion to construct a shopping 
center by a developer will have a 
lasting and potential adverse ef- 
fect on the air quality of the area 
greater than the pollution which 
would be generated by the station- 
ary source. 

Prior to the propagation of the 
complex source rules!® which 
were effective July 11, 1973, the 
courts were powerless to enjoin 
the construction of stationary 
sources of air pollution which 
would necessarily bring about a 
complex source of air pollution."! 
In the case of Wuillamey v. 
Werblin,!? which was decided on 
August 27, 1973, the court, in con- 
sidering the construction of a 
sports complex to have a stadium 
and race track with a seating 
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capacity of 75,000 persons and a 
parking area for 25,000, declined 
to issue a temporary injunction to 
restrain the construction of the 
complex for failure of the defend- 
ants to obtain a permit from the 
E.P.A. The court found that the 
estimate of air pollution to be 
generated by the use of the com- 
plex in 1975 was highly specula- 
tive; therefore, because of the 
speculative nature of the genera- 
tion of any air pollution, the court 
could not enter a temporary or 
permanent injunction restraining 
the construction of the complex. 
The court further found that the 
federal regulations on parking 
management were proposed 
regulations!* and were not effec- 
tive at the time. Therefore, the 
parking regulations could not be 
enforced against the defendants. 

The court did mention that after 
the complex is constructed, any 
aggrieved party would have the 
right to bring an action at common 
law to abate a public nuisance. 
The attorney general could also 
bring an action on an emergency 
basis to abate excess pollution" in 
the event the complex did gener- 
ate a sufficient amount of air pol- 
lution. 

One of the purposes of the Act 
was to eliminate the historic prob- 
lem associated with nuisance law 
by visible sources of pollution and 
invisible sources of pollution, but 
the court seemed to consider that 
the complex would not generate a 
sufficient amount of air pollution. 
In the event the complex would 
generate an actionable level of 
pollution after construction, the 
plaintiffs would be relegated to 
their common law remedies. No- 
where in the opinion did the court 
mention the recently adopted 
complex source regulations. 


Prior to approving the states’ 
implementation plans, the states 
were required to have sufficient 
statutory authority to comply with 
the federal regulations. The states 
were required to have the author- 


ity to: 


prevent construction modification, or op- 
eration of a facility, building, structure, or 
installation, or combination thereof, which 
directly or indirectly results or may result 
in emissions of any air pollution at any 


location which will prevent the attainment 
or maintenance of the National Standard.*5 


The Florida Department of Pol- 
lution Control has the statutory 
authority to prevent the construc- 
tion or installation or expansion of 
any new air pollution sources.!¢ If 
a proposed construction or instal- 
lation does not conform to the 
Ambient Air Quality Standards, 
the department has the authority 
to issue an order prohibiting the 
construction of the structure.!7 
The broad rule-making powers of 
the department!® are based upon 
the statutory authority set forth in 
Florida Statutes, Section 
403.061(11) as follows: 


“Adopt a comprehensive program 
for the prevention, control, and 
abatement of pollution of the air 
and water of the state,...” 


The department was vested 
with sufficient authority to adopt 
an air implementation plan for the 
State of Florida. The Florida Air 
Implementation Plan was the first 
state plan approved by E.P.A.!® 
The Florida plan adopted the 
Federal Secondary Standards for 
attainment in Florida by July 1, 
1975—standards which not only 
protected human health but also 
human welfare. 


The Florida Department of Pol- 
lution Control has defined com- 
plex source as follows:?° 
any facility, or group of facilities, which is a 
source of air pollution by reason that it 
causes, directly or indirectly, significant 
increases or emissions of pollutants into 
the atmosphere or which reasonably can 
be expected to cause an increase in the 
ambient air concentrations of pollutants, 
either by itself or in association with 
mobile sources. 


Compliance with the complex 
source rule is a necessity when 
developers construct shopping 
centers, hotels, motels, amuse- 
ment and recreation centers, air- 
ports, sports centers, arenas, race 
tracks, frontons, parking lots, con- 
dominiums or roads or any other 
project which would include a 
high volume of traffic and as- 
sociated large parking area. 

Maintenance of the National 
Ambient Air Quality Standards 
was the purpose of adopting the 
rule. The department can regulate 
the construction, modification, or 


operation of a facility, building, 
structure, or installation or any 
combination thereof which di- 
rectly or indirectly results in the 
emission of any air pollution 
which might violate the Ambient 
Air Quality Standards. 

The developer who plans to 
commence construction of a pro- 
ject which will affect the Ambient 
Air Quality Standards in accord- 
ance with the complex source 
rule must obtain a permit from the 
Department of Pollution 
Control.2! The application for the 
permit must include the nature 
and amount of pollution to be 
emitted or caused to be emitted 
by the complex source or by as- 
sociated mobile sources in an air 
quality impact statement. The ap- 
plication must also include the lo- 
cation, design, and construction 
operation of such a facility. Public 
comment is required under the 
complex source rule prior to is- 
suance of the permit. 

In any large real estate de- 
velopment, the developer must 
take into consideration the air pol- 
lution considerations. The air pol- 
lution considerations must be 
taken into account when evaluat- 
ing a large project which would 
have along term growth potential. 
Proper land planning manage- 
ment is a necessity in order to 
comply with the Florida Complex 
Source Rule. | 
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NEWS 


As announced in the October 
1974 issue of the Journal, a 
Workmen’s Compensation Sec- 
tion of The Florida Bar has now 
been approved by the Board of 
Governors and has already acti- 
vated several programs. It is ex- 
pected that 300 or more members 
will enroll in the section initially, 
and that many more of the hun- 
dreds of workmen’s compensa- 
tion practitioners in the state will 
come in as members. Dues have 
been set at $15 annually. The de- 
sirability for a section in this field 
of law has been evident for some 
time. The number of lawyers in- 
terested and specializing in the 
field had made it unwieldy to con- 
tinue on a committee basis. 

An executive council of the sec- 
tion is already at work, and has 
formulated programs for the com- 
ing year. These include the ac- 
tivities of legislative, judicial, 
education, publicity and mem- 
bership committees. Members of 
the section are cooperating with 
the continuing legal education 
program of the Bar in preparing a 
statewide W.C. educational 
course to be presented in Feb- 
ruary 1975. 

Stephen Marc Slepin, recently 
retired chairman of the Florida 
Industrial Relations Commission 
and last Workmen’s Compensa- 
tion Committee chairman, is the 
first chairman of the new section. 


1974 Amendments 


The largest number of amend- 
ments to the Florida Workmen’s 
Compensation Act (Chapter 440) 


News items to this first column of the 
Workmen’s Compensation Section were 
contributed by Heskin A. Whittaker, Or- 
lando, and Stephen Marc Slepin, Tal- 
lahassee. 
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since its inception in 1935 moved 
through the 1974 Legislature. 
They included: an increase in 
disability and death benefits, with 
an annual adjustment of the “av- 
erage weekly wage” upon which 
benefits are based; a five per cent 
annual increment for permanent 
total disability claimants; addi- 
tional benefits during rehabilita- 
tion training; expansion of the oc- 
cupational disease provisions of 
the Act; investiture of rules of 
procedure authority in the Su- 
preme Court; amendment of the 
subrogation section of the Act, re- 
placing the former “equitable dis- 
tribution” provisions; a complete 
rewriting of the special disability 
fund provisions. 

Of particular interest is the 
amendment providing for the ap- 
pointment by the Governor of 
the approximately 30 judges of 
industrial claims and a merit sys- 
tem for their retention (or rejec- 
tion) after four years in office, 
upon the recommendation of ju- 
dicial nominating commissions. 
These provisions may well be a 
precursor of a similar system for 
all judicial officers in the state, 
long a goal of The Florida Bar. 


The Williams-Javits Bill 


Shortly after the recommenda- 
tions of the National Commission 
on Workmen’s Compensation 
Laws were made, in the summer 
of 1972, the “Javits” bill was filed 
in the U.S. Senate (S.2008). While 
the National Commission made a 
number of recommendations for 
the improvement of the compen- 
sation laws of the states, it 
strongly recommended that state 
administered systems in the 
workmen’s compensation field 
should be retained, but upgraded 
to meet what the commission con- 
sidered to be minimal standards. 


A reasonable time was suggested 
for such implementation. The 
Javits bill not only insisted upon 
an acceleration of the timetable 
for state compliance, but con- 
tained the coercive threat of a 
complete federal takeover of all 
workmen’s compensation, with 
the Secretary of Labor being 
given practically dictatorial 
power in the entire field. 

Immediately, practically all or- 
ganizations interested in the pres- 
ervation and improvement of 
state W. C. systems opposed the 
Javits bill. Subsequently, such 
opposition has been voiced by 
most organizations of lawyers 
practicing in this field, by the 
American Bar, the International 
Association of Industrial Accident 
Boards and Commissions, the 
United States Chamber of Com- 
merce, and individual practition- 
ers. Hearings have been held bya 
Senate subcommittee and despite 
extensive vocal and written op- 
position, the sponsors of the bill 
proceeded in efforts to promote its 
passage. (A companion bill, 
meanwhile, was filed in the 
House of Representatives.) 

The states have not been inac- 
tive since the promulgation of the 
National Commission Report. Ex- 
tensive remedial legislation has 
been enacted in most of the states. 
The International Association of 
Industrial Accident Boards and 
Commissions reports in October 
1974 that the average state com- 
pensation law now meets 12 of the 
18 essential recommendations of 
the Commission and continuing 
remedial legislation is being 
enacted in the several states. 

The IAIABC reported in Oc- 
tober 1974 that it now appears that 
the Javits bill is dead for now, 
“struck down by common sense 
and reason at hearings.” It reports 
that a new bill is being drafted, 
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WORKMEN’S COMPENSATION NEWS 


leaving the administration of 
workmen’s compensation to the 
states, but promoting the “essen- 
tial recommendations” of the Na- 
tional Commission, plus several 
more and to keep benefits current 
with either the double digit infla- 
tion or wage levels. 

Thus, while the attempt to 
federalize workmen’s compensa- 
tion appears to have been 
thwarted for the present, the ef- 
forts of its sponsors have not been 
discontinued and will be ob- 
served with alerted concern. 


Landmark Decision 


The Supreme Court of Florida 
en banc on October 24, 1974, is- 
sued a profoundly important opin- 
ion in Scholastic Systems Inc., v. 
LeLoup, et al, ___. So. 2d —_ 
(Fla. 1974), Case No. 45,320, 
synopsizing the reforms of 
1971-1974 (administrative, legis- 
lative, juristic) and disclosing 
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their import for Florida’s 
workmen’s compensation juris- 
prudence specifically and its ad- 
ministrative law generally. 

In a scholarly opinion by Mr. 
Justice Dekle, concurred in by 
Justices Adkins, Roberts, Boyd, 
McCain and Overton—with a dis- 
sent by Mr. Justice Ervin—the 
court held that: the Florida Indus- 
trial Relations Commission (IRC) 
is a “judicial tribunal,” rather than 
an administrative agency; the 
constitutional right to access to 
the courts is satisfied by appeal to 
the IRC, in consequence of which 
certiorari review by the Supreme 
Court shall be restricted to a se- 
verely limited, discretionary 
common law type review. 

The judges of industrial claims 
and the IRC constitute, respec- 
tively, Florida’s only administra- 
tive law judges and administra- 
tive law appeals tribunal. The 
IRC (membership on which re- 
quires district court of appeal 
qualifications, appointment by 
the Governor and consent of the 
Senate) was analogized by the 
court to the U. S. Tax Court, for- 
merly the Board of Tax Appeals, a 
Federal Article I court rather than 
an Article III court. 


This opinion is of first impor- 
tance. See also, Chapter 72-241, 
Laws of Fla., 1972; Opinion of the 
Attorney General 073-37 (Mar. 
1973); Bethencourt v. Poole & 
Kent, IRC Order 2-2215 (Apr. 17, 
1973) cert den.; Pierce v. Piper 
Aircraft Corp., 279 So. 2d 281 
(Fla. 1973); Albury v. Int’l 
Brotherhood of Electrical Work- 
ers, IRC Order 2-2331 (Oct. 4, 
1973), reversed Apr. 17, 1974 
(Case No. 44,574); re. 
Workmen’s Compensation Rules 
of Procedure, 285 So. 2d 601 (Fla. 
1973); Rule 1, W. C. Rules of Pro- 
cedure Fla. B. J., Jan. 1974, page 
22; Villanova v. Castlewood Int'l 
Corp., IRC Order 2-2524 (Sept. 
11, 1974). 

The portentous words of then 
Chief Justice Roberts’ “State of 
The Judiciary” address in June 
1972 are vindicated. Analogizing 
the reformed IRC to the district 
courts of appeal, Chief Justice 


Roberts observed: 


. . the Commission established a Court of 
Workmen’s Compensation Appeals, sit- 
ting en banc as often as necessary, pro- 
ceeding generally under the rules of ap- 
pellate procedure, and with the same for- 
mality and dignity as other appellate 
courts. ... 


Recent Developments 


On December 12, 1974, the last 
remaining member of “the new 
Commission’’—the reorganized 
Florida Industrial Relations 
Commission sitting as the 
Workmen’s Compensation Court 
of Appeals [“‘State of the Judiciary 
Address” of the Chief Justice, 
June 1972; Scholastic Systems, 
Inc. v. LeLoup, —— So. 2d —— 
(Fla. 1974)]—Judge Burnis T. 
Coleman retired from the IRC to 
assume the newly-created office 
of chief judge of Industrial 
Claims. 

Succeeding Judge Coleman on 
the IRC is Leander J. Shaw, Jr., of 
Jacksonville. 

Ceremonies, presided over by 
Chief Justice Adkins, were held 
in the IRC courtroom, and were 
participated in by Harry Michaels 
(representing The Florida Bar 
Board of Governors), Bar Execu- 
tive Director Marshall Cassedy, 
Judges Elwyn Akins, Thomas 
Carroll and August Fontaine, as 
well as the other alumni of “the 
new Commission”—Judge Jesse 
J. McCrary and Stephen Marc 
Slepin. 

The IRC, Florida’s only ad- 
ministrative appeals court, now 
consists of: Leonard Carson 
(chairman), Elmer Friday and 
Leander Shaw. 

Another instance of the chang- 
ing guard, E. J. Davis, editor of the 
indispensable Decisional Law 
Service (DLS), the Workmen’s 
Compensation Law Annotated 
(WCA), and the Florida Compen- 
sation Reports (FCR), returned to 
the private practice of law in Tal- 
lahassee on January 1. Also, she 
will teach at the Florida State Col- 
lege of Law. Mrs. Davis is suc- 
ceeded by Ms. Ann Parker, for- 
merly judicial research aide to Mr. 
Justice McCain (S. Ct.) and court 
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administrator for the District 
Court of Appeal, Second District. 


Statutory & Decisional 
Developments 


The Administrative Procedure 
Act (Ch. 120), as revised 1974, be- 
came fully operational January 1. 

Notwithstanding extenuated 
argument by the Workmen’s 
Compensation Committee of The 
Florida Bar and others—that in- 
clusion of the workmen’s com- 
pensation adjudicatory enterprise 
under the APA would be as sensi- 
ble as the application of primate 
obstetrics to the hatching habits of 
turtles—Chapter 440 and its offic- 
ers were included, with certain 
stated exemptions or exclusions. 

Subsequently, our Supreme 
Court declined to follow a ques- 
tionable precedent and refrained 
from applying the APA to 
workmen’s compensation law. 
International Brotherhood of 
Electrical Workers v. Albury, 299 
So. 2d 581 (Fla. 1974), reversing 
IRC Order 2-2331 (Oct. 4, 1973). 

Meanwhile, prior to the Albury 
decision, the 1974 Legislature 
vested in the Supreme Court au- 
thority to promulgate Workmen’s 
Compensation Rules of Proce- 
dure (theretofore promulgated by 
the IRC, after work by the W. C. 
Committee, and approved by the 
Supreme Court, 285 So. 2d 601). 

Doubt that the APA (geared to 
administrative and regulatory 
agencies) would apply to W. C. 
Rules of Procedure was all but 
universal. But the specter of in- 
trusion of lay administrators into 
the adjudication of compensation 
causes—induced by APA provi- 
sions utterly alien to W. C., how- 
ever appropriate to the Board of 
Cosmotology, etc.—remained. 

Then, by order of October 24, 
1974 (later amended), the Su- 
preme Court officially took account 
of legal realities extant, and de- 
veloped, since 1971. The court 
described the reformed IRC as a 
“judicial tribunal” and, by all 
functional criteria, a “court” of 
last resort (save common-law-type 
certiorari review by the Supreme 
Court). Scholastic Systems, Inc. v. 
LeLoup, Case No. 45,320. 

It is a fair inference, as benign 
and beneficial to the state as it is 
well warranted, that the state’s 
administrative law judiciary—the 
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judges of industrial claims and the 
IRC—is now fully recognized as 
such. The intrusion or attempted 
intrusion of administrators into 
the judicial process (285 So. 2d 
601), or interference by adminis- 
trators with the performance of 
judicial acts—heretofore pros- 
cribed by IRC decisions ad 
hoc—should now fall squarely 
under the proscriptions of the 
Supreme Court. (A salutary de- 
velopment improbable of 
achievement under the APA.) O 
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If you've ever dreamed of starting a 
business in the West Indies, here’s a 
really unique opportunity for you. 

A 5 year old clean trust company 
charter, with no assets and no 
liabilities, is available for $50,000. It has 
full trust company powers, and limited 
banking powers. It may accept term 
deposits, but not demand deposits 
(such as checking accounts). There are 
no reserve requirements or govern- 
ment lending restrictions, and it is not 
subject to the inspection of the local 
Inspector of Banking. 

The Trust Company of Jamaica Lim- 
ited was chartered in Jamaica in July, 
1969. No business has been com- 
menced, and the company has been 
totally inactive. 

The company can develop any type 
of local business within the limits 
above, and one suggested use has 
been as a means of creating capital for 
real estate development in the West In- 
dies by issuing certificates of depositin 
exchange for land. 

The asking price is $50,000.00 (U.S. 
currency). The company is offered for 
sale directly by the owner, a former res- 
ident of the West Indies, as he does 
not have the time or capital to devote to 
a business in the West Indies. The 
owner will also consider a trade for in- 
come property or a large houseboat as 
part payment. 


Further information is available 
from: Malcolm McConahy, Box 510, 
Kearny, N.J. 07032, (201) 998-2700. 
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News and Notes 
Lawyers’ Title Guaranty Fund 


FUND MEMBER MEETINGS .. . The Fund 
hosted four dinner meetings for Fund members 
in October and November, 1974, during which 
Fund President Paul B. Comstock spoke of 
lawyer participation in The Fund and Lawyers’ 
Title Services, Inc., and Fund Senior Vice 
President Harold A. Drees discussed the new 
Florida condominium law. Eighty-five Fund 
members attended the Hillsborough County 
meeting held in Tampa at the Ramada Inn on 
October 30, 1974. Fund trustee for the Thir- 
teenth Circuit, Paul Game, Sr.; field attorney 
for the area, Richard E. Cours; and vice presi- 
dent of the Hillsborough branch of Lawyers’ 
Title Services, Inc., William N. Covington, Jr.; 
and his staff joined Fund staff members Mr. 
Comstock, Mr. Drees, Walter R. Beales III, 
staff attorney, and Harry K. Holcomb, area field 
representative, in welcoming members from 
that area. 

Eighty-one Fund members attended the 
Palm Beach County meeting held in West Palm 
Beach at the Holiday Inn on Datura Street on 
November 13, 1974. Robert Claude Scott, Fif- 
teenth Circuit Fund trustee; Grover C. Her- 
ring, Palm Beach County field attorney; and 
James W. Gustafson, executive vice president 
of Lawyers’ Title Services, Inc., of Palm Beach 
County, were present along with Mr. Com- 
stock, Mr. Drees and Robert T. Hamrick, area 
field representative for the southeast Florida 
counties. On November 14, 1974, at the 
Governor's Club in Fort Lauderdale, Messrs. 
Comstock, Drees, Hamrick and area title status 
attorney Sally Warren welcomed 103 Fund 
members of Broward County. Special guests 
included Seventeenth Circuit Fund trustee 
Martin F. Avery, Jr., field attorneys Roger H. 
Staley and William F. Hunter, Jr., and Charles 
S. Potter, vice president of the Broward County 
Branch and a member of the staff of Lawyers’ 
Title Services, Inc. 

Messrs. Comstock, Drees, Hamrick and area 
title status attorney Jane Hoade were in south 
Dade County on November 20, 1974, at the S. 
Dixie Highway Holiday Inn in Miami to greet 
104 Fund members. William L. Wood, 
Eleventh Circuit Fund trustee, attended along 
with other special guests, Fund field attorney 


Edmund P. Russo and executive vice president 
of Florida Title Company, Van C. Swearingen, 
Jr. On November 21, 1974, Messrs. Comstock, 
Drees, Hamrick, Wood, Swearingen and Ms. 
Hoade traveled to the Everglades Hotel in the 
north section of Dade County where they were 
joined by field attorneys John D. Brion, Harry 
B. Smith and Richard W. Lyons in greeting 98 
Fund members from the area. 


SECRETARIAL SEMINARS .. . Seminars on 
Fund-related procedures followed by lunch- 
eons were held for secretaries of Fund mem- 
bers in West Palm Beach where 139 attended 
on November 13, 1974; in Fort Lauderdale 
where 200 attended on November 14, 1974; in 
south Dade County where 72 attended on 
November 20, 1974; and north Dade County 
where 90 attended on November 21, 1974. At 
each of the seminars, Paul B. Comstock, Fund 
president, spoke to the ladies about the role 
that they play on the real property team. Harold 
A. Drees, Fund senior vice president, discus- 
sed the secretaries’ relationship with the legal 
department at Fund headquarters. Robert T. 
Hamrick, area field representative, covered 
material in the rates and forms preparation sec- 
tions of the Fund Handbook and instructions 
for completing the cost disclosure acknow- 
ledgment form. The manager of the local 
Fund-affiliated title information facility in each 
of the areas explained the operation of the 
plant, how orders are received and handled, 
coordination between the plant, legal secretary 
and law office, and how the secretary can ob- 
tain needed information. Fund trustees, Fund 
field attorneys and plant managers who at- 
tended the Fund member meetings in their 
areas and are mentioned above also partici- 
pated in the secretarial seminars. 


TITLE EXAMINATION WORKSHOP... 
Fund members were invited to attend an 
elementary title examination workshop at the 
Governor’s Club in Fort Lauderdale on 
November 23, 1974. Area field representative 
Robert T. Hamrick introduced Robert H. 
Threadgill, Fund vice president and chief title 
attorney, who conducted the workshop. 
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WUTHRICH ATTENDS NALS MEETING ... 
Miriam M. Wuthrich, Fund legal secretary and 
vice president of the Florida Association of 
Legal Secretaries, attended a board meeting of 
the directors of the National Association of 
Legal Secretaries in Richmond, Virginia, on 
November 1, 2 and 3. During the meeting, the 
Florida association was commended for having 
the third largest membership in the United 
States and for encouraging continuing partici- 
pation in legal workshops. 
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TITLE NOTE BY A FUND ATTORNEY 


. . . “Pre-emption Agreements and the Rule 
Against Perpetuities” 


Pre-emptive rights, more commonly called 
the right of first refusal, under some circum- 
stances may be void as either in violation of the 
rule against perpetuities or the rule against un- 
reasonable restraints on alienation. Annot. 40 
A.L.R. 3d 920 (1971). 

Pre-emption agreements are distinguishable 
from options to purchase in that an optionee 
can by exercise of the option compel the op- 
tionor to sell, whereas pre-emption agreements 
are executory until the offeror decides to sell. 2 
Boyer, FLor1ipA REAL EsTaTE TRANSACTIONS, 
Sec. 35.07. Also Coastal Bay Golf Club, Inc. v. 
Holbein, 231 So. 2d 854 (3d D.C.A. Fla. 1970). 

Not all pre-emptive agreements of course 
would violate the rule against perpetuities. If 
the agreement is personal to the parties then it 


would terminate at their deaths and therefore 
not violate the rule. This result was reached in 
the recent case of Points v. Barnes, 301 So. 2d 
102 (4th D.C.A. Fla. 1974). The pre-emptive 
agreement in that case was binding on the heirs 
or personal representatives of the owner of the 
property; however, the court found the agree- 
ment to be personal to the offeree and the rule 
therefore not violated. 

The court reasoned that the agreement 
would necessarily have to be exercised within 
the life of the offeree, who was one of the 
measuring lives. Likewise, if the agreement 
has a time limit which would limit its exercise 
to “not more than 21 years after some life in 
being” it would not violate the rule. Only when 
the agreement has no limit on the time of exer- 
cise and purports to bind the parties, their heirs 
or assigns, would the rule be violated. 61 AM. 
JUR. 2d, Perpetuities, Sec. 54. 

Apart from the rule against perpetuities, 
pre-emption agreements may run afoul the 
common law rule against unreasonable re- 
straints on alienation. This is particularly true 
in a situation where the agreement provides 
that “if X ever desires to sell the property he 
shall first offer it to Y for $5,000.” The fixed 
price in this case is what restrains the alienabil- 
ity of the property. If the property depreciates 
in value to $1,000, X is unlikely to exercise his 
right of refusal. On the other hand, if the prop- 
erty increases in value to $10,000, then Y will 
not be inclined to dispose of it as the most he 
could get under the agreement would be 
$5,000. The overall effect is to keep the prop- 
erty tied up. 

In Blair v. Kingsley, 128 So. 2d 889 (2d 
D.C.A. Fla. 1961), the court had before it a right 
of first refusal to repurchase, limited by its 
terms to 12 years, the price to be determined by 
appraisers. After the offer, the other party had 
one year in which to elect to purchase. The 
court found this not to be an unreasonable re- 
straint on alienation. What a Florida court 
would do with a broader pre-emptive agree- 
ment is unknown; however, the weight of au- 
thority in other jurisdictions is that pre-emptive 
agreements are capable of violating both the 
rule against perpetuities and the rule against 
unreasonable restraints on alienation. It would 
be well to keep this fact in mind when drafting 
such agreements. 


By the Staff of Lawyers’ Title Guaranty Fund 
Adv. 


VOL. 49, NUMBER 1 - JANUARY, 1975 


a 
: 
‘ 


CALENDAR 


1975 


January 16, 17, 18—Board of Governors meeting, Tallahassee. 
January 17—CLE Course on Securities, Tampa. 


January 19-24—Midyear Meeting International Association of Insurance Coun- 
sel, Camelback Inn, Scottsdale, Arizona. 


January 24-25— Florida Bar Economics Seminar, Host Airport Hotel, Tampa. 
January 24—CLE Course on Securities, Orlando. 


January 29-February 1—Seventh Medical Institute for Attorneys by University of 
Miami Law Center, Americana Hotel, Bal Harbour. 


January 31—CLE Course on Securities, Ft. Lauderdale. 


February 5-9—Federation of Insurance Counsel Convention, Acapulco Princess 
Hotel, Mexico. 


February 7—CLE Course on Securities, Miami. 
February 14—CLE Course on Securities, Tallahassee. 


February 21—CLE Course on Securities, Jacksonville. 
February 19-25—ABA Midyear Meeting, Chicago. 


February 25-26—First Triannual 1975 Florida Bar Examination—Tampa area. 


February 27-March 1—First Annual Seminar, American Title Policy-writing Attor- 
neys, Americana Hotel, Bal Harbour. 


March 6-8—Young Lawyers Section Convention, Sheraton Towers, Orlando. 
March 13-15—11th Annual Assembly, Lawyers’ Title Guaranty Fund, Carlton 
House, Orlando. 
April 17-18—Annual Conference of Legal Administrators, 
Marco Island Hotel, Marco Island. 
May 22-24—Board of Governors, The Florida Bar, Colony Beach Club, Sarasota. 


June 18-21—25th Annual Convention, The Florida Bar, Boca Raton Club, Boca 
Raton. 

June 26-July 2—International Association of Insurance Counsel Convention, 
South Hampton Princess, South Hampton, Bermuda. 


July 29-30—Second Triannual 1975 Florida Bar Examination—Miami Beach area. 
August 6-10—Federation of Insurance Counsel Convention, Bermuda Princess 
Hotel, Bermuda. 


August 7-14—98th Annual Meeting, American Bar Association, 
Montreal, Canada. 


October 12-17—World Peace Through Law Conference, Sheraton-Park Hotel, 
Washington, D.C. 


October 28-29—Third Triannual 1975 Bar Examination—Jacksonville area. 
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You want expert research in the most 
efficient manner available. Our toll- 
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factors which enable us to do that 
job for you. 


No matter where you are in Flor- 

ida, RESEARCH FOR LAWYERS 
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search problem does not need to be 

delayed in your office any longer . 

than the time it takes to dial our num- 

ber. When you call, recording equipment 

is available to tape your case directly, so work 
can begin at once. You don’t need to worry 
about delays in formulation, dictation and 
transcription. Our secretary is your secretary. 


Expertise and thoroughness are essential to a 
quality research product. Our Florida-trained 
researchers work with the most modern and so- 
phisticated research tools available. Moreover, 
you have continuing personal supervision over 
your researcher as he works. In this way you 
retain complete control over the direction and 
results of your research. RESEARCH FOR 
LAWYERS is truly your specialized ‘‘on call” 
research consultant. 


As the oldest and most experienced legal re- 
search firm in Florida we have the background 
to tailor our product to your individual needs. 
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We will provide you with an office mem- 
orandum, arguments for an appellate or 
trial brief, an opinion letter, or even a 
specialized form to suit your partic- 
ular requirements. 


Expert quality research using the most 
efficient means available . . . our ex- 
perience makes it work for you. What- 
f@ ever your needs, put our toll-free num- 
ber to work for you today. 


More than ever, your finest legal research 
organization is right here in Florida... 


Florida Division of 
American Legal Research Corp. 
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